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ABSTRACT

While the role of nongovernmental organizations in environmental
policy is growing rapidly, our analytical understanding of the causes
and consequences of this emerging role has not kept pace. And yet our
ability to define an appropriate relationship between these private sector
organizations and the public sector depends on this knowiedge. The
purpose of this research isto explore one facet of the participation of
nongovernmental organizations in environmental policy — private
enforcement— and to develop a practical set of recommendations on
whether and how to incor porate private enforcement in Bank projects
and programs. The study analyzes the potential role of private environ-
mental enforcement in enhancing environmental quality and identifies
possible ways and means for potential Bank involvement in this area.
The economic models in this paper show how the varying remedies,
limitations, and reimbursement procedures can affect both the level and
patterns of private enforcement activity as well as the environmental and
€CconomiC consequences.



INTRODUCTION

THE ISSUE

Implementing a successful sustainable devel opment
strategy requires that careful attention be paid to
the environmental consequences of economic
activities. Ignoring or treating these environmental
impacts as inconsequential can undermine human
and ecosystem health as well as the resource base
on which all economic development ultimately

depends.

The degree to which environmental quality can be
improved by public policy depends not only on the
wisdom inherent in policy design, but also on the
effectiveness of policy enforcement. Policies which
initialy seem to offer promise may, in the glare of
hindsight, prove unsuitable if enforcement is
difficult or lax.

The economics literature on enforcement has
focused on a number of topics, induding the role of
enforcement considerations in policy instrument
choice (Harford, 1978; Viscus and Zeckhauser,
1979; Lee, 1984; Martin, 1984), the effectiveness
of current enforcement techniques (Russell, Har-
rington and Vaughan, 1986; Harrington, 1988;
Russdll, 1990), and suggestions for improving the
enforcement process (Russell, Harrington and
Vaughan, 1986; Harrington, 1988; Russell, 1990).
A theme that emerges from this literature isthat a
considerable amount of noncompliance exists
everywhere. Furthermore, judicial limits on public
enforcement powers and limited budgets (Russell,
Harrington and VVaughan, 1986; Harrington, 1988;
Russdl, 1990) suggest that traditional enforcement
agencies are not likely to mount a completely
adequate response to the environmental degradation
resulting from noncompliance.

INSTITUTIONAL CONTEXT

The countries of Latin America and the Caribbean
fit this generd image. The common problems
related to monitoring, compliance and enforcement
areinaufficient social value attached by the public,
understaffing of the institutions responsible for
enforcing, shortcomings in judicia enforcement
with only a small number of judges and attorneys
qgualified in the field of environmenta law, and a
lack of program funding. Setting up reliable data-
bases, control and monitoring is extremely expen-
sive. Moreover, the cost of maintaining a database
can be much larger than the cost of starting one.
Some countries have put institutions in place but
have not succeeded yet in giving them the power to
operate effectively. Other countries still lack an
ingtitutional infrastructure. An IDB study on the
ingtitutiona and lega aspects of the environment in
its borrowing countries (Brafies 1991), concludes
that lack of compliance with environmentd legida
tion is due to shortages of human, material and
financial resources for appropriate environmental
management.

But noncompliance with regulationsis also caused
by an inefficiency of the regulations themselves.
Existing regulatory schemes are not always cost-
effective compared to other possible approaches.
Regulations often set environmental requirements
(ambient standards, performance standards and/or
technology standards), which need to be monitored
and enforced.* Moreover, the standards themselves

*Each approach has advantages and disadvantages in terms
of monitoring and enforcement. In the case of performance
standards where compliance is normally measured by
sampling, monitoring can be difficult and expensive,
depending on the kind of instruments required. Technol-
ogy standards, on the other hand, can inhibit technological
innovation and pollution prevention. Therefore, the use of
specific standards in certain sectors or cases requires an
extensive economic analysis to make sure the require-



should be set in accordance with local circum-
stances and requirements. Copying international
standards may be counterproductive because it
may be impossible to enforce them. A resulting
lack of official response to violations would harm
in generd the credibility of environmental laws and
governmental agencies.

Yet, there is some evidence that monitoring and
enforcement are being given increasing consider-
ation within Latin America and the Caribbean. In
February 1994, the Colombian government launch-
ed apallution control and monitoring program that,
for the first time, will dlow the government to
supervise the generation, treatment, and manage-
ment of indudtrid liquid waste. The system will be
supported by a computerized data base to store
information about the discharges, permits, and
licenses of industrial sources.

On a smilarly encouraging note, the Government
of Mexico has, since 1988, taken steps to improve
its monitoring and enforcement record, including
passage of the General Ecology Law (1988) and
the establishment (1992) of the Office of the
Attorney Genera for Protection of the Environ-
ment, currently under the Secretariat of Environ-
ment, Natura Resources and Fisheries. These
actions have apparently been reflected in an in-
crease in the level of enforcement effort.

Furthermore, the NAFTA emphasis on enforce-
ment has put great pressure on the government to
further increase enforcement (Gresham and
Bloomfidd, 1995). NAFTA, in particular the
Supplementa Agreement on Environmental Coop-
eration, emphasi zes the importance of both govern-
ment enforcement actions as well as private en-
forcement. In Article 5, the NAFTA Supplemental
Agreement on Environmental Co-operation lists
severa actions governments should undertake to
effectively enforce their environmenta laws and
regulations. Such actions include appointing and
training inspectors, monitoring compliance, seeking
assurances of voluntary compliance, publicly

ments are cost-effective.

releasing non-compliance information, promoting
environmenta audits, requiring record keeping and
reporting, providing or encouraging mediation and
arbitration services and using licenses, permits or
authorizations. It also states that each Party shall
ensurethat judicid, quasi-judicial or administrative
enforcement proceedings are available to sanction
or remedy violaions of its environmenta laws and
regulations (Article 5). Such sanctions and reme-
dies shall take into consideration the nature and
gravity of the violation, any economic benefit
derived form the violation, and the economic
condition of the violator. Furthermore, it shall
include compliance agreements, fines, imprison-
ment, injunctions, the closure of facilities, and the
cost of containing or cleaning up pollution.

In addition to its provisions on public enforcement,
the NAFTA Supplemental Agreement contains
innovative provisons on private enforcement.
Article 6 contains the obligation of each party
(U.S., Canada and Mexico) to ensure that inter-
ested persons have access to enforcement proceed-
ings, and that they may:

< sue another person for damages;

< seek sanctions or remedies such as mone-
tary penalties, emergency closures or
orders to mitigate the consequences of
violations of environmental laws and
regulations,

< request the competent authorities to take
appropriate action to enforce the environ-
mental laws and regulations in order to
protect the environment or to avoid envi-
ronmenta harm;

< seek injunctions where a person suffers, or
may suffer, loss, damages or injury as a
result of aviolation of environmental laws
and regulations of from tortious conduct.

These provisions are of great importance to this
paper’'s topic and will undoubtedly lead to an
increased awareness, and the emergence of private
enforcement in Mexico and other countries of the



region, certainly if other countries join NAFTA.
OVERVIEW

Although private enforcement is becoming awidely
used method of enforcing environmental laws and
regulations, economists know little about how such
actionsfit into the fabric of environmental policy in
a developing country. What determines the amount
of private enforcement activity? What are the con-
sequences of these actions? Where do they fit in
the overadl scheme of environmenta policy?
Furthermore, the extent to which the evolution of
the role of private enforcement can be benignly
influenced by internationa lending agenciesis aso
largely uncharted territory. The remainder of this
paper will begin the process of filling that void.

Following a short analysis of how the private
enforcement process works and the roles played by
three key categories of participants, and a discus-
son of why nonprofit organizations (especially
nonprofit environmental organizations) exist, a
simple economic mode is used to examine the
interplay of factors which influence the magnitude
and direction of their private enforcement activity.
By characterizing the incentives of the three princi-
pd participants in this process, the analysis shows
how the varying remedies, limitations, and reim-
bursement procedures can effect both the level and
types of private enforcement activities undertaken.
Combining this framework with the admittedly
limited empirica evidence allows some tentative
conclusions to be drawn about the potential effec-
tiveness of private enforcement in a developing
country context and the extent to which that effec-
tiveness could be enhanced by targeted interna
tional assistance.



DESCRIBING THE
PRIVATE ENFORCEMENT PROCESS

FOUR MAIN WAYS OF PRIVATE
ENFORCEMENT

Private enforcement can complement, or even
substitute for, public enforcement. In principle
private groups could perform many of the functions
performed by public enforcement agencies, thereby
circumventing some of the public resource and
staff congtraints. Under the typical regime, private
groups can use private enforcement actions to
pursue better environmental quality in four main
ways:

< by suing polluters to recover monetary
damages inflicted on them by the pollution
(for the purpose of this paper called “civil
lighility actions”);

< by lodging a complaint by the enforcer
with a designated public authority (called
“complaint actions”);

< by bringing a legal action against a public
authority entrusted with responsibility for
implementing the laws to force compliance
with legidative or constitutional require-
ments (called “ oversight actions’); and

< by bringing actions against polluters for
the purpose of bringing them into compli-
ance with the law (called “ direct citizen
suits”).

These latter two categories of enforcement action
may include seeking an injunction, that is, requiring
a party to refrain from doing or continuing to do a
particular act or activity. Injunctive remedies are
preventive measures which guard against future
injuries rather than affording a remedy for past
injuries.

In this report? we focus on complaint, oversight
and direct citizen suit actions since civil liability
actions are not primarily concerned with achieving
compliance with environmental regulations (a-
though they may be triggered by and/or based on a
violation of environmental regulations).

PUBLIC vs. PRIVATE
ENFORCEMENT

Public environmental enforcement, the alternative
to private enforcement, may involve administrative
proceedings, or either civil or crimina judicial
action. Administrative actions may result in the
imposition of an administrative penalty, the cre-
ation of a compliance order, or both. Successful
negotiation between the control authority and the
violator typicaly produces a consent decree, which
creates compliance schedules and/or provides for
the collection of penalties. Penalties may be im-
posad to assure that violators receive no economic
benefit by failing to comply with environmental
standards.

Public enforcers typically proceeds through the
courts or through administrative proceeding.
Crimina pendties are commonly imposed through
the court. Criminal judicia action generally in-
volves higher financial penalties and/or jail sen-

2 While emphasis in this report is on the uses and potential
uses of private enforcement in Latin Americaand the
Caribbean, it is worth noting that private enforcement
mechanisms are currently being actively used in both the
United States and Europe to enforce environmental
standards. Inthe U. S. some fourteen statutes authorize
citizen suits and some thousands of claims have been
initiated (Naysnerski and Tietenberg 1992). According to
Sand (1991, 272) in Europe the number of public and
private environmental complaints filed rose from about 10
in 1982 to 460 in 1989. More than half of these have been
filed by private individuals or organizations.



tences for those willfully polluting. The burden of
proof is typicaly higher for securing a criminal
conviction than for imposing civil remedies.
Moreover, crimina actions generally require an
element of guilt, that is, a knowing and willful
violation of the law. This element of guilt is not
required for administrative actions, and is less
stringent for civil actions).

Public Enforcers

Although many efforts at privatization ultimately
turn a public respongbility (such as fire protection)
completely over to the private sector, enforcement
doesnot lend itself to that strategy. Public enforc-
ersgenerally retain a prominent role even in coun-
tries with strong private enforcement regimes.
When authorizing private enforcement, most
legidlatures have been cautious not to afford too
much power to the private enforcers.

Public enforcers generally maintain control over
the process in several ways. Under the complaint
form of private enforcement the public authority
may be designated as the recipient of any complaint
with full powersto investigate and dispose of the
complaint, asisthe case in El Salvador (Navarrete
Lopez, 1994).

In any setting authorizing citizen suits, the private
enforcement process can be controlled by requiring
private enforcers to supply the public enforcer and
the dleged violator with a notice of intent to bring
an enforcement action. Furthermore, public enforc-
ers can be given priority over private enforcers, if
that is the intent, by alowing any public enforce-
ment action to preempt private actions.

The public enforcer must also adjust its enforce-
ment drategy to take private enforcer activity into
account. This may means shifts in both the inten-
sity of enforcement and the alocation of the en-
forcement budget.

Private Enforcers

The private enforcer initiates the process. To play
this role the private enforcer must have: (1) some

means of identifying breaches of duty and (2)
access to a process for filing an enforcement
action. Typicaly the private enforcer is an individ-
ual or organization that has a specia interest in
environmental improvement and in preventing
environmentd degradation. That is not necessarily
the case, however. Depending on how the process
is congtructed, private enforcers could be economic
competitors with an interest in increasing their
market share at the expense of the target or alabor
union attempting to use the threat of an enforce-
ment action as a bargaining chip in labor negotia-
tions. They could dso be individuals (for example,
fired former employees) with a grudge against the
subject of the complaint. Private enforcers are not
perfect surrogates for public enforcers.

Private enforcement actions differ from more
conventional liability actions in that in private
enforcement, the initiator of the action is not
primarily seeking compensation for pollution-
related damages (except in cases of civil liability
actions). Rather the private enforcer is seeking to
bring a noncomplying polluter into compliance or
to force a public official to carry out her lega
responsbilities. In Latin America and the Carib-
bean, the complaint is frequently triggered by a
percaived violation of a procedural requirement or
of a fundamenta right to a clean environment
which is not necessarily related to specific lega
discharge standards. In the U.S. and European
contexts the action is more likely to be exclusively
focused on a violation of a specific discharge
standard.

COMMON LAW vs. CIVIL LAW

To be effective private enforcement activities must
conform to the legd traditions of the region. Those
legal traditions vary considerably. The English-
speaking IDB member countries of the Caribbean



NUISANCE AND NEGLIGENCE ACTIONS IN BARBADOS

Asin most of the English-speaking Caribbean, private environmental enforcement is virtually nonexistent in
Barbados. Thisis mostly the result of the legal culture and existing laws and regulations. The tort of private
nuisance and negligence are the main mechanisms in the control of air, noise and water pollution. However, the
bringing of such private suits has some special problems, especially with regard to standing requirements and

the expensive nature of litigation.

The Arch Hall Caseis auseful case study where nuisance and negligence complaints were partly possible
because of media attention and heightened local environmental sensitivity. In 1993, a buildup of refuse at the
Mangrove Pond Landfill in St. Thomas was causing bad odors, affecting approximately 500 people. The pile of
refuse reached 20 feet above road level although the residents at Arch Hall had been promised that it would not
reach higher than four feet. The authorities allocated BDS$1 million for tractors, alandfill compactor and
spotlights. They also promised to close the landfill within 17 months as soon as underground drains to dispose
of stagnant water were built. However, the critical problem was not addressed. At one point, the pile of refuse
reached the height of 30 feet. Health problems such as skin irritations and respiratory problems became

noticeable.

Residents thereupon instituted court proceedings against the Sanitation Service Authority under claim of
nuisance occasioned by noxious and/or offensive smells, vapors, fumes, gases, smoke and/or dust emitting from
the site, which have caused, damage or injury to the residents. An action was also framed in negligence against
the Sanitation Service Authority for not properly dealing with the problem. As aresult, an injunction was
granted by the High Courts closing the landfill. The Sanitation Service Authority was also forced to close and
cap the landfill, and spray deodorizing agents in an effort to eliminate the noxious smells. Furthermore, the
governmental authority agreed to alocate BDS$1.3 million to assist in solving the problems associated with the
landfill. A house to house survey was organized so as to discover the likely extent of the compensation. The

mound has been flattened and the fires extinguished.

Box 1

(Bahamas, Barbados, Guyana, Jamaica, and
Trinidad and Tobago) follow the Anglo-American
common law tradition. In common law, the legal
systems are based on law created through lega
precedent, notwithstanding the existence of statu-
tory law and rules. The common law is not the
result of legiddive enactment. Rather its authority
is derived solely through judicial decisions (Envi-
ronmental Law Handbook, 1993). However, most
common law countries, including the U.S., have
legislated extensively with regard to the environ-
mental area and a substantial part of the law is
based on statutory provisions (including the citizen
suit provisionsin U.S. statutes), but with a strong
common law influence. Lega precedent is very
relevant in the English-spesking countries of the
Caribbean. But in those countries citizen suits are
not a common feature of the system (Box 1).

The other LAC countries follow the civil law
system as derived from the Roman-Germanic
tradition. In acivil law tradition, the legal system
is based on an extengive system of laws and regula-
tions. The courts apply the laws and regulations to
specific cases presented to them and therefore play
a less significant role in interpreting and making
law. However, some complaint procedures result-
ing in a court decision provide the judiciary sub-
stantid authority and limit the discretionary powers
of the executive branch.

The right of citizens to participate directly in the
enforcement of environmental laws and regulations
varies from one country to another. Unlike the
United States, most of the civil law countries of the
region do not have citizen suit provisions in spe-
cific environmentd laws. In most countries, citizen



suits, if they exist, are generally derived from the
constitution or the civil codes. For instance, civil
codes provide citizens with the general right to
bring legd action against any person for the failure
to comply with the law (not specifically environ-
mental laws). In other countries citizens' rights are
limited to complaint actions.

COMPONENTS
OF THE PROCESS

Thetypicd (private) enforcement process involves
four separate functions: (1) discovering an action-
able incident; (2) bringing a claim; (3) validating
the claim; and (4) imposing appropriate remedies.
A complete private enforcement regime must
specify the procedural requirements for each of
these functions as well as authorize their perfor-
mance by a designated party.

In some countries, such as the United States,
private enforcers are empowered to bring citizen
suits directly before the courts to force reluctant
polluters to comply with their environmental
permits. In Mexico, citizens have an extraordinary
right to bring an Amparo action against a govern-
ment or judicial authority that has violated an
individud’ s guaranteed congtitutional right. These
oversight actions may be brought against public
officials to question their decisions or to require
them to act in accordance with their legd responsi-
bilities, such as with procedura requirements
regarding environmental impact assessment pro-
cesses. In citizen suits and oversight actions, a
consgderable amount of authority may be del egated
to private enforcers.

More limited versions of private enforcement are
possible, however, in settings where delegating
considerable authority to private enforcers is
paliticaly unpdatable. In Mexico, citizens have the
right to issue acomplaint before the Environmental
Attorney General’ s Office under the Ecology Law
(Box 2). El Salvador’s National System of Envi-
ronmental Complaints offers similar opportunities
to its citizens (Navarrete Lopez, 194). Similar

systems exist in Asia®

In the most limited regimes, the objective of the
process is mainly to generate public awareness of
the noncompliance as a means of bringing public
pressure to comply on the violator. Work at the
World Bank suggests that merely supplying the
public with better information about violations may
be a surprisingly effective means of encouraging
compliance, especialy when more conventional
approaches are not available.*

Discovering the Basis for Complaint

Since the private enforcement action involves
seeking the correction of some breach of duty either
by a polluter or a public officia, uncovering the
breach is the necessary first step.

With respect to complaints against public officials,
the necessary information will only be available to
private enforcersif the relevant decision processes
are sufficiently transparent. For example, private
enforcers may wish to assure that environmental
impact assessmentsfiled by developersin prepara-
tion for project construction comply with proce-
dural requirements and are truthful. Effective
oversight of that process requires timely access to

3 In India, for example, an “environmental audit”
procedure has been developed for the 500 megawatt
Dahanu Thermal Power project. The authorities in charge
of the project distribute summaries of the results of
environmental monitoring to the local community.
Community groups can then check emissions against legal
standards and seek redress through the courts as
necessary. World Bank, 1992, 90).

4 Evidence that public pressure arising from the provision
of better information can be an effective force for
environmental improvement is available from Indonesia
and the US (Pargal, et. al, 1995) as well as from
Bangladesh (Hug and Wheeler, 1992). More specific
evidenceis likely to emerge soon since the World Bank is
currently funding a research project under the leadership
of David Wheeler, Benoit Laplante and Raymond Hartman
to measure the effectiveness of various informal and
informational regulatory strategies. The project is entitled
“ The Economics of Industrial Pollution Control in
Developing Countries.”



the assessments. In practice timely access may be
the exception rather than the rule (Box 3).

With respect to complaints against polluters, at
least some degree of monitoring is a prerequisite
for a clam to be initiated. In most cases this
monitoring is done by the regulated entity itself.
Trangparency is assured when the results submitted
to the public enforcer in the form of mandated
periodic reports are also accessible to the public.
When publicly available, they can be used by
private enforcers as the basis for raising noncom-
pliance claims.

An dternative approach places the responsibility
for monitoring on private enforcers. The U.S.
system of “riverkeepers’ provides an example of
how this might work. Typically hired by associa-
tions of citizens who live along the river, these
riverkeepers constantly oversee, usualy with the
help of alarge number of volunteers, a network of
monitoring stations. These associations are funded
by voluntary dues from the members.

Bringing a Complaint

Once the private enforcer has raised a complaint,
that complaint must be brought to some organiza-
tion with the power to verify that a breach of duty
has occurred. Procedura requirements for this
function include deciding what categories of poten-
tial private enforcers are alowed to lodge com-
plaints. Unless anyone is allowed to be a private
enforcer, gateway rules (typically caled “ standing
requirements’ since they identify who has “ stand-
ing” to bring an action) must be established.

Validating the Claim

Once a complaint has been brought forth by an
authorized private enforcer, a process must be
established to verify and validate the claim. Lodg-
ing a complaint does not assure its validity. The
organization which receives the complaint may be
the control authority, a court, or perhaps a special
commission set up for the specific purpose of
dealing with these claims. Its function is to deter-
mine whether the claim is valid by establishing

POPULAR COMPLAINTSIN MEXICO

In Mexico, there are three ways in which citizens
can participate in environmental enforcement: (1)
collaborating with the administrative authorities;
(2) serving as auxiliaries to administrative and
judicial authorities as recognized and certified
experts in aparticular field; and/or (3) serving as
“private attorney generals,” supervising and
enforcing environmental laws. Citizens have three
possible instruments of private environmental
enforcement: (i) the right to submit a complaint
before the Environmental Attorney Genera's
Office (“complaint action”); (ii) the right to bring
an Amparo action against a government authority
that has violated an individual's guaranteed
constitutional right (“oversight action”); (iii) the
ability to sue private parties for negligence and/or
nuisance (“civil liability action”). Of these, the
complaint action is arelatively effective
instrument of private enforcement. In order to
submit a complaint, citizens must locate the source
of the harm and demonstrate that the (in)action
harmed the environment or caused an ecol ogical
imbalance. This means that the complaint is
reactionary and cannot be used as a preventive
instrument. When a citizen lodges a popular
complaint, he is entitled to information on the
outcome. The complaint processiis facilitated by
the right of citizensto consult EIA documents.
However, while Mexican government bodies will
generaly alow consultation of a document,
obtaining a copy is more difficult. Not all offices
have copy machines and taking a document out of
the government office to make copies may be
prohibited. In addition, government officesin
Mexico may lack an organized document system,
or a place to store documents.

Box 2

whether the private enforcer has met the required
burden of proof. Defining the nature of this burden
of proof isan important component of initiating the
private enforcement process.



THE TAMARINDO CASE IN MEXICO

The Tamarindo case in Mexico, in which several popular complaints were lodged, serves as an example of
how this mechanism is used as a means of enforcing environmental laws. The Situr Corporation designed a
large housing and development project for tourism in the State of Jalisco on the coastal area of Tamarindo
which is adelicate and exceedingly complex environmental ecosystem.

A number of citizen groups, including the Counsel for the Defense of the Pacific Coast (CDCP), opposed
the construction of the housing development project, claiming that the submitted EIA was inaccurate and
that the proposed project should fall under federal jurisdiction (the EIA was submitted to state officials).
The CDCP issued a popular complaint with the federal Office of the Attorney General for Environmental
Protection (PROFEPA), requesting the suspension of construction activities and seeking the corporation’s
compliance with federal law, including the preparation of afederal EIA. In order to officially document the
environmental harm, CDCP hired a Public Notary to join them in an airplane ride over the construction site
(in Mexico, a signed statement from a Public Notary is needed to present facts in civil and administrative
cases).

Following PROFEPA’ s decision confirming the need for afederal EIA, the corporation submitted one but
also alegedly continued construction activities. CDCP claimed the new EIA contained numerous irregulari-
ties and submitted two more popular complaints, one against ongoing construction activities and the other
against the new EIA. In response, federal authorities requested additional information from the corporation
to supplement the EIA. When this information was not provided, the EIA was not approved. This led to the
end of the development project, at least for now, because the corporation has initiated an Amparo action

against the federal authorities challenging the EIA’s denial. This action is still pending in court.

Box 3

Applying the Remedies

Oncethebasis for an enforcement action has been
validated by the appropriate authority, the process
entersthe remedy phase. In less aggressive private
enforcement regimes the penaties may be limited
to publishing (or making available to the public)
the findings. In more aggressive regimes penalties
(civil, adminigrative or crimina) may be imposed.

The differences among these various types of
penalties are based on the process by which they
are imposed and the culpability of the offense.
Punishment and removal of the economic benefit
can be pursued simultaneoudly, since damage
awards may include exemplary or punitive dam-
ages (only available in some countries). Because
penalties may be triggered by a valid finding of
noncompliance, they may be imposed even in the
absence of actual environmental harm. Penalties
may include fines, clean up costs, compensation to

injured parties, punitive damages and prison.
Subjects of the Complaints

Setting up a private enforcement regime requires
some definition of what entities are subject to an
enforcement action. Can enforcement actions be
brought against al polluters? How about public
enterprises (i.e. public power companies)? Go-
vernment agendes (i.e. the military)? Small firms?
Start up companies? Aredl public officials subject
to private enforcement oversight?

Once the authorizing legidation makes clear the
potential targets for private enforcement, the
behavior of those targets will be affected. Rational
firms balance the costs and benefits of compliance
and enforcement strategies. The decisions reached
by public officids and the resources dedicated will
also be affected by private enforcement oversight.



AN ECONOMIC MODEL
OF PRIVATE ENFORCEMENT

In order to move beyond a purely descriptive
analysis of private enforcement, it is necessary to
probe deeper into what motivates private enforcers
aswd| asinto the determinants of both the level of
and pattern of private enforcement activity. We
begin by modifying a traditional economic model
which explains the existence of nonprofit groups to
fit the private environmental enforcement context.
The implications of this modified model are then
compared to (an admittedly limited amount of)
historical experience and found to be compatible
with that evidence.

MODELING
PRIVATE ENFORCER ACTIONS

Why do private enforcers initiate private environ-
mental enforcement actions? What motivates their
behavior?

Motivation |: Environmental | mprovement

Theview that underlies the analysisin this project,
a view which is compatible with the evidence,
suggests that nonprofit groups arise to provide
higher levels of public goods which are incom-
pletely supplied by the government. If the govern-
ment does not supply the efficent amount of public
goods, an unsatisfied demand for higher levels of
provision exists. Although the theory of public
goods is quite clear that it would be unrealistic to
expect private, nonprofit organizations to make up
all of the deficient supply, they can and do satisfy
some of this unsatisfied demand.

5 Enforcement is not the only channel for private efforts to
produce more environmental quality. Environmental
organizations also attempt to influence legislation directly
through lobbying or indirectly through increasing public
awareness. Some organizations directly acquire unique

10

One such public good is environmental quality.
When the government is unable to produce the
efficient amount of environmental quality, non-
profit environmental groups work to bring about
higher levels. Thiswould be expected whenever the
increased benefits of environmenta improvement to
the membership exceed the cost of securing it.
These groups will seek to improve environmental
quality in a variety of ways including private
enforcement.

Motivation |1: Strategic Objectives

As mentioned above some motivations for private
enforcement have nothing to do with environmental
improvement. These generally share the charac-
teristic that private enforcement may smply be a
convenient means of achieving some entirely
unrelated objective. In al of these cases whether
environmental improvement occurs or not plays
very little role in either the decisions to engage in
private enforcement or the decison concerning
enforcement targets.

Economic Competitors

Forcing a firm to comply with the terms of its
permit and perhaps pay a penalty will increaseits
costs. Increasing the cost of a competitor through
private enforcement provides a relative cost advan-
tage to the private enforcer. Relative cost advan-
tages offer an opportunity to increase market share.
In this case the decision to engage in private en-
forcement and the choice of targets has very little,
if anything, to do with environmental improvement.

Input Suppliers. Another category of would-be
enforcers involves input suppliers who could use

ecological assets to preserve and protect them.



thethreat of aprivate enforcement
action asameansof securing con-
tract concessions. The mogt likely
use of this avenue would be labor
unions. In the United States |abor
unions have aready begun to team
up with environmenta lawyers to
pursue this strategy.’

$/unit

Harassers. A fina category of
would-be private enforcersis pri-
marily interested in using the pri-
vate enforcement process as a
means of imposing punishment on
the defendant. Disgruntled former

employees, cusomers or suppliers
may seek revenge for an unrelated

A* Amount of Enforcement Activity

perceived harm through this pro-
cess.

Figure 1

THE OBJECTIVE FUNCTION

Oneway of characterizing the decisions of private
enforcersisto ask what objective function is being
maximized. Then the consequences of maximizing
that privately optimal objective function can be
compared with the desired outcomes from a socia
point of view.

Imagine that the environmental organization’s
strategists have made up alist of potential private
enforcement targets. Each potential target is char-
acterized by both the expected benefits and the

6 Consider, for example, the recent coalition formed
between labor union groups and environmental lawyers
who work in tandem to frustrate devel opers seeking to
build large projects without employing union workers.
Union leaders initiate this strategy by approaching

devel opers to try to persuade them to hire union
contractors and subcontractors. If the developers refuse,
the unions, with the help of environmental groups, review
the plans of the project under development and in most
cases expose (or threaten to expose) the job’s potential
environmental violations either to permit licensing boards
or to the courts. As aresult of these tactics, developers
who refuse to grant contracts to unions face costly delays
as they fight the environmental suits or remedy
environmental violations (Nelson 1994).
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expected costs from pursing a private enforcement
action. The resulting array of targets is then
sequenced; those potential targets with the highest
net benefits would appear earlier in the array. As
the organization moves further down its list of

targets the margina net benefit (the expected net
benefits from undertaking another action) de-
creases, dnce targets with alower net benefit to the
private enforcer would be considered after those
offering higher net benefits.

To maximize total expected net benefits, environ-
mental groups will take on additional suits until
MC=MB which impliesthat the marginal expected
net benefit associated with the last chosen case
would be equa to zero.” Pursuing additional targets
would be non-optimal because the costs of enforce-
ment action would exceed the benefits®

" With abinding budget constraint the environmental
organization may have to terminate litigation activity at a
point where the marginal net benefit was greater than zero
as long as the reimbursement of expenses was less than
complete.

8 Because private enforcers are typically nonprofit
organizations, it is conceivable that they would wish to
proceed until total benefits = total costs. This formulation
of the objective function would imply more private
enforcement activity than the marginal formulation, but



To implement thismoddl it is necessary to be quite
specific about the nature of the expected net bene-
fits from litigation. Expected net benefit is the
product of three variables: the probability the suit
will result in an environmental improvement, the
vaue of the resulting improvement to the members,
and the cost to the organization of securing this
improvement.

The Private Benefits from an
Enforcement Action

Theranking of possble enforcement targets by this
objective function will depend on the motivations
of private enforcers. For a private enforcer guided
by the environmenta improvement motive, the
increase in environmenta quality resulting either
directly or indirectly from successful enforcement
is the prime benefit to the organization. Members,

environment.

For the grategic mative the benefits from a private
enforcement action are idiosyncratic. For eco-
nomic competitors the benefits are an potential
increase in sales and/or market share. For input
suppliers it is the opportunity to receive a more
lucrative contract. For harassersit is the opportu-
nity to inflict revenge. For the strategic motive
environmenta improvement haslittle to do with the
benefits recaived from private enforcement. Private
enforcers motivated by the strategic motive and
those motivated by the desire for environmental
improvement would rank possible enforcement
action targets quite differently.

The Costs of Private Enfor cement
The cost of litigation includes all time and money

spent by the private enforcer in pur-
suit of litigation (net of any reim-

$/unit

Marginal Expected Penalty
(MEP)

Marginal Cost of Precaution

bursement awarded by the court).
Discovery, investigation, lawyer fees,
court costs, and support staff are all
expenses that have to be covered.
While the “loser pays’ principle, a
principle followed widdy in Latin
America, provides reimbursement for
successful actions, not all actions are
successful. Some private enforcement
actions might not succeed either be-
cause ruling goes the other way or
because the cases are dropped prior
to any ruling. In these cases the costs
include not only the private enforcer

Precaution

A* Complete
Compliance

legal costs, but the legal expenses of
the defendant as well.

Figure 2

foundations and other donors respond to concrete
evidence of successful action. The value of the
improvement that could be expected from targeting
any particular public officia or private entity
would depend on potential or actual harm to the

would otherwise not materially affect the conclusionsin
this report.
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MODELING COMPLIANCE BEHAVIOR:
THE REGULATED FIRM

The Benchmark:
Only Public Enfor cement

In this characterization of the interactions among
the public enforcer, private enforcer and the regu-
lated firm, the firm is presumed to be a cost-mini-



mizer. One of the choices it faces in minimizing
costs isthe degree of compliance with environmen-
td regulationsit will pursue. Associated with each
possible choice are the costs of reaching compli-
ance and the costs associated with any remaining
noncompliance (if any).

Higher degrees of compliance raise compliance
costs, but they lower noncompliance costs. Cost-
minimization for the firm would be achieved at that
degree of compliance (0% to 100%) where the sum
of the costs of compliance and noncompliance were
minimized.

The costs of achieving compliance involve the
capital, material and labor costs associated with
fulfilling dl legal obligations (such as producing a
complete environmental impact assessment or
reducing pollution sufficiently to achieve existing
discharge standards), while the expected costs
associated with noncompliance include the likeli-
hood that any noncompliance would be discovered,
the likelihood that any discovered noncompliance
would be successfully prosecuted, the cost of a
legal defense and the noncompliance sanctions
imposed by the administrative agency or the court.

Themargind cogt of noncompliance is assumed to
decline with the degree of compliance. The two
sources of this decline are the lower probability of
any penaty being imposed and the smaller size of
any imposed penalty. At complete compliance the
appropriate legal standard would be met so the
margind cost of noncompliance would be zero for
all levels of emission reduction at least as great as
required by the standard.

The margina cost of compliance typically in-
creases with the degree of compliance. Greater
fulfillment of lega obligationsis expensive and the
costs typicdly rise more than proportionately with
the amount of precaution taken.

How likely isit that this balancing of the costs of
compliance and noncompliance will induce com-
plete compliance? Not likely. According to the
sporadic evidence that we have on compliance,
even in the OECD countries less than complete
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compliance is a common outcome (United States
Government Accounting Office, 1979; United
States Government Accounting Office, 1990). The
evidence from Latin America reveals a similar
pattern of noncompliance (Margulis 1994).

The Effect of Citizen Suitsin
Principle and Practice

With the initiation of private enforcement, the
expected costs of noncompliance to the firm would
increase for al noncomplying firms. Adding the
likelihood of a private enforcement action to that of
public enforcement implies a higher probability of
a successful enforcement action against the firm;
this increased likelihood of enforcement increases
the expected pendty for noncompliance. Any firms
breaching some environmental duty under public
enforcement would be expected to take higher
levels of precaution when confronted with private
enforcement. Firms in compliance with dl stan-
dards and norms of environmental behavior would
not change their behavior in response to private
enforcement because their expected penalty would
be zero both before and after the onset of private
enforcement.

Although increased compliance from the introduc-
tion of private enforcement isin principle atestable
hypothesis, in practice no systematic time-series
compliance data are publicly available. However,
interviews conducted afew years ago with officials
at EPA and the Conservation Law Foundation, two
organizations with first hand knowledge of the U.S.
private enforcement process from two different
perspectives, reveal a shared belief that private
enforcement in the U.S,, at least, hasindeed led to
greater compliance® Thisview isapparently shared
by at least some business executives.'

9 Stephanie Pollack, Conservation Law Foundation, Boston
Massachusetts, February 1, 1990 and Mark Stein, Water
Enforcement, Environmental Protection Agency- Region |,
Boston, Massachusetts, December 6, 1989. Interviews by
Wendy Naysnerski.

10 See Strelow (1990). Roger Strelow is a Vice President
at Genera Electric.



MODELING
PUBLIC ENFORCEMENT CHOICES:
THE DEGREE OF
ENFORCEMENT INTENSITY

Theexistence of private enforcers clearly changes
theincentives of polluters. How does the existence
of private enforcement change the nature of public
enforcement? And how isthelevel and composition
of private enforcement affected by public enforce-
ment choices?

Private enforcement does not operate in a vacuum.
Since public and private enforcement are partial
substitutes, the demand for private enforcement
should be rdlated to the leve of public enforcement
and public enforcement resource alocation deci-
sions should reflect private enforcement activities.
Understanding the nature of these relationshipsis
an important part of the process of anayzing the
likely consequences of introducing private enforce-
ment.

The Interaction of Public/Private
Enfor cement

Consider first the effect that the aggressiveness of
public enforcement has on the intensity of private
enforcement. If government enforcement were
complete, al polluters would bein compliance with
their legal obligations. Since a successful private
enforcement action depends upon proving a breach
of some legd obligation, the probability of success-
ful private enforcement activity would be zero.
With azero probability of success the expected net
benefitsfor all cases would be zero. Regardless of
the motivation which drives private enforcers, with
complete public enforcement no claims would be
brought.

Another implication, this one testable in principle,
followsimmediately. Low levels of public enforce-
ment could be expected to increase the private
benefitsfrom private litigation activity. Violations
could be expected to be more frequent and more
serious in periods of lax enforcement. It follows
that the privately optimal leve of private enforce-
ment is inversaly related to the amount of public
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enforcement. All other things being equa, we
would expect more citizen enforcement activity in
countries with diminished government enforcement
activity. Similarly, within countries, we would
expect more private enforcement activity during
periods of reduced public enforcement.™

Corruption

Theanalysis so far ignores the very real possibili-
ties of corruption in public enforcement. How
would the existence of corruption among public
enforcers affect the conclusions so far? In some
countries corruption inhibits efforts to enforce
environmental regulations. Low staff salaries and
little external oversight of regulatory activities
create an environment where bribing officials to
look the other way may turn out to be cheaper than
making the required investments to prevent envi-
ronmental harm.

Both the citizen suit and oversight roles for private
enforcement make even more of adifferencein the
degree of compliance in a corrupt enforcement
regime than it could in the absence of corruption.
Allowing private enforcement oversight of public
decisions provides a direct check over corruption,
while alowing private enforcers to bring actions
againg private entities which are inflicting environ-
menta harm provides a (sometimes quite powerful)
indirect check.

! The evidence from the U. S. seems to support the time
series hypothesis. A slowdown in federal environmental
enforcement, especially under the Clean Water Act, did
occur in 1981 and 1982. The number of suits filed fell
from 184 in 1979 to 118 in 1981 and 47 in 1982. (Miller
1984) Declines in the EPA budget mirror the declinesin
environmental programs and enforcement during the early
1980's. EPA’stotal budget, which was $1.4 billion in
1981, fell to $1.16 billion in 1982. A further reduction of
approximately 975 million occurred in 1983. These
budget decreases caused aresulting fall in the number of
EPA staff enforcement attorneys from 200 to 30 during
1983 (Feller 1983). The model developed in this report
would lead us to expect an increase in private enforcement
activity during this period and that is exactly what
happened (Naysnerski and Tietenberg 1992).



Bribing offidals is an effective strategy only when
the officials have sufficient control over the en-
forcement process that they can grant the bribing
firm immunity from enforcement actions. Aslong
as enforcement is the exclusve domain of the
public sector bribes are valuable because of the
immunity public enforcers can bring. However,
when private enforcers enter the scene, public
enforcers can no longer assure immunity from an
enforcement action. Bribing becomes a less certain,
and hence less attractive, strategy.'?

The Allocation of Enfor cement Resour ces

Public and private enforcement can be substitutes
on the demand side. Enhanced public enforcement
can diminish the demand for private enforcement
and lax public enforcement can increase it, as
discussed above. How about on the supply side?
Are public and private enforcement perfect substi-
tutes in terms of their effects on environmental
improvement?

Public Polluters

They are not. One area where private enforcement
may have the edge isin pursuing public polluters.
Despite the fact that public facilities represent a
substantial proportion of the pollution problem,
enforcement of pollution control laws presents
special problems for public enforcers in most
countries. The evidence seems very clear that
public enforcement of violations by public polluters
has been quite ineffective and the problem is not
the inadequate availability of remedies, but rather
thereluctance of public enforcers to use the avail-
able remedies (Gelpe 1989).

12 One response might be that private enforcers can be
bribed as well. However, two considerations suggest that
will be less of a problem. First, alarger number of
enforcers diminishes the attractiveness of bribing both by
lowering the certainty that any single bribe will produce
immunity and by increasing the number of parties that
have to be bribed. Second, the organizations engaging in
these activities are likely to have to deal with actively
involved constituencies which can exercise internal
oversight.
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Bringing public polluters into compliance repre-
sents an ideal application of private enforcement,
because private enforcers are less inhibited. They
are able to take full advantage of the existing
penalty structure to increase compliance by this
important class of previously under regulated
polluters even when public enforcers are incapable
of producing (or unwilling to produce) compliance
(Box 4).

The Menu of Remedies

Another supply side difference between public and
private enforcers involves remedies. Public and
private enforcers do not always draw from the
same menu of remedies. In most countries, for
example, citizen groups cannot seek criminal
penalties. To the extent that criminal pendties are
appropriate for some classes of noncomplying
behavior, private enforcement by means of citizen
suits would be less effective enforcers for those
classes. In complaint processes when the only role
for the private enforcers is to bring forth a com-
plaint, divergent menus of remedies would not be a
significant problem. Since public enforcers dispose
of the complaint, they have their full menu of
sanctions to work with.

Are crimina penalties ever appropriate? While it
would too great a diversion to go into detail here
about the optima role for crimina pendlties, for
our purposes it suffices to state that they can
occasionally be appropriate (Segerson and
Tietenberg 1992).

Public and private enforcement can also comple-
ment each other. Private enforcement, particularly
citizen suits, can take on some of the routine tasks,
leaving the more serious problems to the public
sector. Focusing public enforcement activity on the
most significant problems makes a great deal of
sense because of the ease of transferring informa:
tion and expertise from one case to another. If
enforcement were the exclusive responsibility of
the public sector, however, focusing on priority
areas could open the posshility for polluters
operating in non-targeted areas to exploit that
decision. Polluters in non-targeted areas would



respond to a perceived decline in public scrutiny
with reduced compliance. Since private enforcers
are not operating on the same set of priorities as
public enforcers, the likelihood of private enforce-
ment in anon-targeted areais not diminished. With
a continuing threet from private enforcers polluters
have a continuing reason for compliance, even
when the public sector has its focus elsewhere.
The very existence of the private enforcement
alternative dlows public enforcers more flexibility
in targeting their resources, a flexibility which
offers the opportunity to use their limited resources

more efficiently.

These advantages, however, can be offset to some
degree by disadvantages. A public enforcement
agency which has acdlearly articulated and effective
strategy for dlocating its resources to enforcement
activities could find its priorities completely sub-
verted by private enforcement activity. Responding
to complaints and court challenges of its decisions
consumes time and resources. Clearly some bal-
ance is needed to assure that legitimate, but not
excessve, pressurecanbeappliedby privateenforcers.

i.e. ordered the closure and clean-up of the site.

OVERSIGHT ACTIONSIN CHILE

The Corporacién del Cobre de Chile case offers an example of a successful oversight action against a
state-owned company. The Citizens Committee of Chafaral (Comité Ciudadano por la Defensa del Medio
Ambientey el Desarrollo de Chafiaral) claimed that the government authority which owned the Mining
Company El Salvador, the largest company in Chile, was violating its constitutional right on a healthy
environment because of an ongoing “arbitrary and illegal” discharge of pollutants by the mine's metallurgic
plant in the river Salado, causing severe contamination of the Chafiaral Bay and the coast. The Chilean
Constitution guarantees every person the right to live in an environment free of contamination and it is the
obligation of the State to keep watch of any violation of this right, and citizens can bring a court action
against an authority for violation of thisright (called an * Article 20 Action”). In this case, the court, as
confirmed in appeal by the Supreme Court, ruled that, although the company had an authorization, this did
not justify the contamination of the waters and that the discharge was a violation of the Committee’s
constitutional right. The court ordered the Mining Company to end its discharge in the Pacific Ocean.

Another Article 20 Action was directed against the Mayor of Futrono for the “arbitrary and illegal”
installation of a rubbish dump without observing the minimal sanitation standards. This case is an example
of well coordinated use of administrative and civil procedures. The claimant simultaneously filed a
complaint with the Sanitation Service against the Mayor. The Service ruled in favor of the claimant and
imposed an administrative fine and ordered the closure of the dump. Subsequently, the court that ruled on
the Article 20 Action, took this administrative decision into account and ruled also in favor of the claimant,

Box 4
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POINTS OF LEVERAGE:
INFLUENCING THE LEVEL AND COMPOSITION
OF PRIVATE ENFORCEMENT

An implication of the previous analysis is that
private enforcers should be sensitive to changesin
the costs and benefits of undertaking private en-
forcement activity. This sensitivity provides an
opportunity for governments to shape the process
in more socially desirable ways. This section

meet the standing requirement: 1) the act or omis-
sion complained of must be the cause of the injury;
2) the injury must be of interest to the plaintiff (in
case of an organization, it may be to its activities);
and 3) the act or omission must be illegal, that is,
aviolation of the laws and regulations.

examines some of the meansfor influencing private

enforcement.

FACTORS AFFECTING

THE OPENNESS OF THE PROCESS

Standing Rules

Standing rules can either be very restric-
tive (alowing few private enforcers) or
very open (allowing many private enforc-
ers). In Mexico, for example, parties may
bring an Amparo proceeding seeking judi-
cid review of an administrative order, but
the standing requirements are strict. Pri-
vate enforcers must demonstrate to the
court, not only alegal interest in the wrong
being adjudicated, but also persona and
direct causation (agravio personal y
directo) between the allegedly illegal act
and the resulting harm. In practice this
tendsto be adifficult condition to meet and
it has eliminated class action proceedings.

The standing requirementsin Colombia for
initiating an oversight action are easier to
meet (Box 5). Also, most U.S. statutes
authorize “ any person” or “any citizen” to
bring adirect citizen suit action aslong as
they have " any interest which is or may be
adversely affected.” In general, passing a
three-pronged test is required in order to

Targeting Rules

Rules establishing the private enforcement regime
must aso define the set of agents subject to private
enforcement scrutiny. Many options exist. Perhaps
local authorities would want to exempt some or all
government functions from this scrutiny. Or they
could be exempted from citizen suits, but subjected

STANDING REQUIREMENTSIN COLOMBIA

In Colombia, the standing requirements for bringing a court
action involving environmental damage are relatively easy to
meet. Firstly, any affected person may bring the Action of
Tutela, an oversight action established in the Constitution as a
mechanism for immediate protection of the fundamental rights,
including the right to a healthy environment, which can be
brought against any authority that violates this right. Secondly,
in case of construction that causes or threatens to cause environ-
mental damages in violation of the law or regulations, any
person, without having to show a specific legal interest, can
bring alegal action against the responsible person, public or
private, on the basis of provisions of the Civil Code (*Popular
Actions’). The court can impose an injunction, or order a pay-
ment for damages (payable to the public authority in charge of
the concerned environment). In addition, the person bringing the
claim may be awarded a monetary compensation between 10%
and 30% of the total monetary damages. Thus, although the
Popular Actions are in principle aimed at achieving benefits for
the community at large, this particular payment is an incentive
for a person or organization to bring the claim.

Box 5
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to oversight or complaint procedures. Exemptions
might also be granted to small firms, or alimited
duration exemption might be given to start-up
firms. Depending on the prevailing congtitutional
provisions, regiona exemptions might even be
given.

While governments may have great latitude in
granting immunity from private enforcement
actions, thislatitude should be used sparingly, if at
all. Whenever nonuniformities are built into the
system, these nonuniformities create a powerful
bias in shaping the pattern of private enforcement
decisions.

Suppose, for example, firms in Region A were
granted immunity from private enforcement, but
firmsin all other regions were not. Over time we
would not only expect some migration of capital to
the region which had been granted immunity, but
the capita which located there to take advantage of
the immunity would likely involve the most envi-
ronmentally harmful production processes.

FACTORS AFFECTING
THE ATTRACTIVENESS OF THE
PROCESSTO PRIVATE
ENFORCERS

The Availability of Penalty Remedies

L egidation which enables the private enforcement
process must specify the range of penalties avail-
ableto private enforcers. The range of possibilities
is enormous. On one end of the spectrum are
informationa remedies. These would assure that
violation information would be made available to
the public. On the other end of the spectrum would
be crimind penalties involving substantial fines or
even jal terms.

In the middle of the spectrum, where most current
experience lies, are found injunctive remedies and
civil penalties. Injunctive remedies require the
source to adopt a (usually stringent) schedule for
coming into compliance and can even result in
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shutting facilities down.** Civil financial pendlties
are frequently levied on top of an injunctive rem-
edy. The theory behind this joint use of remediesis
that the compliance schedule is effective in requir-
ing thisfirm to correct this violation, but it will do
little to change the incentives which govern the
likelihood of future violations by this firm or
others. By taking away any economic advantage
firms may gain from noncompliance, civil penaties
create the appropriate incentives for continuing
compliance. Remedy structures which provide the
greatest likelihood of supporting continuing com-
pliance will attract the most private enforcement
activity.

The Disposition of Penalties

Penalties can ether be earmarked for en-
vironmen-ta improvement or put into the genera
treasury. Traditional economic theory clearly
suggests a preference for putting pendties in the
general treasury. Earmarking them for a specific
purpose such as environmental improvement is
seen as unnecessarily restricting the possibilities
for spending the money in the most efficient way.
If environmental improvement is the most efficient
way of spending the money, then general treasury
money can be spent for that purpose. But if other
projects were to offer much higher rates of return,
earmarked revenues (because they are designated
for a particular purpose) would miss those oppor-
tunities.

Asddefrom being politically naive about the extent
to which spending decisions are actually guided by
rates of return, this argument overlooks the fact
that earmarking may have significant incentive
effects on the private enforcement process. When
appropriately structured these earmarked revenues
could enhance efficiency not only by their effect on
expenditures, but also by creating a superior set of
enforcement  incentives  (Naysnerski  and

3 n Mexico, PROFEPA received 187 complaints from
August 1992 to February, 1993. The remedies resulting
from these complaints included temporarily shutting down
11 facilities, and ordering partial shut downs for another
80.



Tietenberg, 1992). Specificaly, earmarking penal-
ties for environmental improvement provides a
stronger incentive for private enforcers to get
involved (Box 6).

Financing Private Enfor cement

How should the private enforcement process be
financed? Because the loser paysrule for alocating
legal costs is prevaent in Latin America and the
Caribbean, aslong as the citizen action is success-
ful the environmental group will be reimbursed for
legal costs. Since only successful or partialy
successful clams are reimbursed, any incentivesto
initiate nuisance or harassment suits are dimin-
ished. Thus“loser pays’ reimbursement provides
an dternative to standing rules as a means of ruling
out suits designed purely to harass the target.

Since reimbursement only occurs for successful
suits, and only following the judicial decision
(which may take saveral years with substantia up-
front expenditures), the likelihood that a suit will
be successful is one maor determinant of the
expected cost of undertaking any suit. What isthe
likelihood of success? That depends on the avail-
ability of information and the burden of proof
private enforcers are required to bear. In the U.S.
private enforcement actions tend to have a very
high likelihood of success (Naysnerski and
Tietenberg 1992); in that setting the probability of
reimbursement is high.

RESTRICTIONS ON PRIVATE
ENFORCEMENT POWERS

The procedura burden confronting would-be
private enforcers offers another opportunity for
controlling the private enforcement process. Here
again some balancing is required. Very low bur-
dens encourage private enforcement activity, but
they aso reduce the leverage public enforcers
retain over the process. This section will identify
some of the issues which arise in attempting to
perform this balancing and how they have been
resolved in the United States.
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Notice Requirement

One possible point of control over the process
involves requiring private enforcers to provide both
the public enforcer and the potential target of the
private enforcement action notice of the intent to
fileaclam. The purpose of this requirement is not
only to alow the government a last chance to
perform its enforcement duty, but also to notify
the dleged violator, who may then attempt to avoid
the enforcement action by coming into compliance.
Voluntary compliance eliminates the need for a
costly enforcement proceeding.*

A Review Period

Public enforcers may exercise control over citizen
suits by being given the chance to review and
object to any settlement. Inthe U.S. a 1987 amend-
ment to the Clean Water Act, one of the more
frequently used statutes in private enforcement,
requires citizens to submit a copy of any proposed
consent decree, to which the U.S. is not a party, to
the Attorney General and the EPA Administrator.
These proposed consent decrees are not final until
both the Attorney Generd and the EPA administra-
tor are given 45 days to review the settlement.® If
either disagree to the terms of the settlement, they
can object to the decree. In most casesif an objec-
tion does occur, the Attorney General or EPA will
specify necessary changesfor the consent decree to
become acceptable.

Diligent Prosecution Bar
Another point of leverage over citizen suits would

bar private enforcement actions when a public
enforcement action has aready been initiated. In

¥n the United States private enforcers are required to
supply EPA, the state, and the alleged violator with a
notice of intent to sue and are prohibited from initiating
action earlier than 60 days following the notice. The only
exception involves hazardous waste violations, when a
violation involves hazardous substances which represent
an imminent hazard, private enforcers can take immediate
action.

15 33 USC 1319 (g)(6)(b).



the United States athough al judicial public
enforcement actions bar citizen suits, the conditions
under which actions are barred by administrative
proceedings varies by statute (Miller 1984).

Even when private enforcers are barred from suit
by government judicial or administrative action,
citizens may be afforded the opportunity to partici-
pate in public enforcement proceedings. In Mexico,
for example, citizens can participate in an Amparo
proceeding to defend the action of an authority
which, if overruled, would adversely affect them.

The Substantive Bur den of Proof

Another important point of leverage involves
controlling the magnitude of the burden of proof
private enforcers might face in their quest to
demonstrate a breach of duty. How attractive the
private enforcement process avenue is to would-be
enforcers depends crucidly on the magnitude of the
burden of proof they have to bear. Several key
elements of this burden can be easily controlled.
Thefirst is to assure that adequate information is
available. This may require some self-monitoring
by pollution sources and written environmental
assessment statements as part of the permitting
process The second would require periodic report
ing of the results of any self-monitoring to the
control authority. The third would require that the
reports be congtructed in such away as to make the
verification of compliance or noncompliance rather
easy simply by reading the reports. Finaly, al
reports should be available to private enforcersin
a reasonable timely fashion and at reasonabl e cost.

Inthe U.S., the Clean Water Act has provided the
most attractive citizen suit avenue and the reasons
for that are rather instructive. Under the Clean
Water Act the National Pollutant Discharge Elimi-
nation System requires polluters to file with EPA
discharge monitoring reports which list discharge
levels, and method of discharge. By reducing the
costs of monitoring and validation of suspected
emisson levels, this system of reports has become
a very important component of private enforcement
for water pollution vidlations. Citizens have access
to the discharge monitoring reports, and the courts
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THE CASE OF FUNDEPUBLICO
IN COLOMBIA

FUNDEPUBLICO (Fundacién para la Defensa del
Interés Publico), established in 1989, is a
nongovernmental organization in Colombia, and its
objective is to defend the public rights of society
through judicial actions. Following the publication
of abook on Popular Actionsin 1989 by its Presi-
dent German Sarmiento, FUNDEPUBLICO first
focused on Popular Actions, but later aso on Tutela
Actions (see Box on Standing Rulesin Colombia).

Thefirst Popular Action of FUNDEPUBLICO was
brought against the state-owned chemical company
Alcalis de Colombia. According to the local envi-
ronmental authority, the company was the principal
source of industrial contamination of the Bogota
river, it discharged pollutants in violation of the
environmental norms and standards. The action
resulted in an judicial order to discontinue any such
discharges, and an agreement was reached on the
eventua closing of the polluting plant. Other Popu-
lar Actions initiated by FUNDEPUBLICO are
against a chemical industry for contamination of
Cartagena Bay and against a large logging company
for illegal logging in the indigenous reserve of
Chagerado in the Department of Antioquia.

The interest of FUNDEPUBLICO in using Popular
Actions stems a so from the possibility these actions
entail of obtaining part of the monetary compensa-
tions, which vary between 10% and 30% of the
monetary damages imposed by the court. Recently,
FUNDEPUBLICO established an Environmental
Legal Fund to finance the judicial procedures and
other actions aimed at defending the environment.
The Fund is partly paid through the monetary com-
pensations FUNDEPUBLICO receives from the
Popular Actions.

Box 6

have generally accepted the information contained
in them as proof of violations.

Reliance on publicly available reports resulting
from self-monitoring is crucia to the private
enforcement process because private investigators
may not have the same investigatory powers as the



government. Under many legal systems, including difficult to prove many kinds of violations in the
the U.S,, private parties will normally be denied absence of self-monitoring reports.
entrance to the property of the polluter, making it
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THE CONSEQUENCES
OF PRIVATE ENFORCEMENT ACTIVITY

The effectiveness of private enforcement depends
not only on the behavior of private enforcers but
also on how the targets of the suits respond. Ac-
cording to our model of compliance behavior their
response depends on severa characteristics of the
private enforcement process.

AVAILABILITY AND DISPOSITION
OF REMEDIES AND
COMPLIANCE BEHAVIOR

Availability

The amount of precaution exercised by polluters
can be expected to be affected by the available
remedies as well as the existence of private en-
forcement activity. Since the penalty structure is
one point of leverage in controlling the private
enforcement process, some understanding of its
influence can provide the basis for deciding how
penalties should be applied.

A firm confronted by noncompliance sanctions
which include both penaties and injunctions faces
higher costs of noncompliance than a firm faced
with only an injunction. Not only would an en-
forcement action require noncomplying firms to
come into compliance with the standard as soon as
possible (the traditiona costs associated with an
injunction), but paying the imposed penalties would
add to the financia burden (higher penalties, of
course, would have no effect on precaution for
complying firms).

A second, less obvious reason why greater compli-
ance would be expected from statutes authorizing
penalties for citizen discovered breaches involves
the greater incentives for citizen groups to under-
take these actions, a point covered above. This
greater likdlihood of an enforcement action justifies
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more expenditures on precaution. Firms facing
penalties are more likely to be in compliance than
firms facing only compliance orders because of the
greater likelihood of private enforcement when
pendlties are authorized.™®

Disposition

Our characterization of the private enforcement
process aso implies that the amount and type of
private enforcement activity should be affected not
only by whether a penalty remedy is available, but
also by the dispodtion of the penaty. When penal -
ties go to the generd treasury, the marginal benefit
received on behalf of the environmental group is
limited to increased compliance. However, penal-
ties earmarked for environmental improvement
assure a larger improvement in environmental
quality in the specific area covered by the action
than achieved by genera revenue pendties. By
bringing an enforcement action the environmental
group reveds an interest in the environment, an
interest which is threatened by noncompliance. If
the citizen group did not care about this particular
environmental problem, they presumably would not
have brought the action. Therefore, penaties
earmarked for improvements in environmental
quality would provide yet another increase in
benefits to the environmental groups. The expected
benefits from private enforcement would be higher
for those potentia targets offering the possibility of

18 Once again the evidence in the United States seemsto
support this expectation. Naysnerski and Tietenberg
(1991) report that of 1414 statute citations in the 1205
actions in their data base, 1373 were brought under
statutes allowing penalties. (A single action may involve
claims citing more than one statute.) Only 50% of the
environmental statutes in the database authorized
penalties, but those 50% were responsible for over 97% of
the citations, a statistically significant difference.



earmarked penalties than for those where ear-
marked penalties were not possible.

The availability of earmarked penalties could be
expected to change not only the level of enforce-
ment activity, but it would a so change the target-
ing priorities for private enforcers. All other things
being equa enforcement actions offering the
possibility of earmarked penalties have higher net
benefits and could therefore be expected to appear
higher in the priority list of potential targets. Once
the private enforcer reordered its priorities to
reflect this difference, one would expect arisein
the percent of enforcement actions with targeted
penalties.”

The* Loser Pays’ Rule For Allocating
Legal Costs

In most Latin American countries, parties which
win private enforcement actions will normally have
their lega fees reimbursed by the loser. Having
legal costs reimbursed has two separate effects on
the cost-minimizing degree of compliance. On the
one hand it raises the expected pendty for viola-
tions. Not only does the targeted polluter have to
bear the costs of coming into compliance and to
pay any imposed penalties, it also has to pay court
costs (including attorney fees) of the other side.
This additional cost of noncompliance should
trigger an increase in the cost-minimizing degree of
compliance. In addition, as we suggested above, the
likelihood of any polluter being subject to private
enforcement is higher when attorney fees are
reimbursed, since the privately optima amount of
litigation activity for citizen groups increases when
their fees are reimbursed. Increased private en-
forcement would raise the costs of noncompliance
aswell, since the likelihood of being the subject of
an enforcement action would have increased.

¥ In the United States earmarking occurred as early as
1982 but didn't become widespread until the mid to late
1980's. Once earmarking became possible, earmarked
penalties tend to dominate general penalty remedies.
(Naysnerski and Tietenberg 1992) Over the period from
1983 to 1986, 80% of the cases involving penalties
dedicated the money to an environmental fund rather than
the U.S. Treasury.

Compared to a system where each side pays its
own lega costs (as in the United States), “ loser
pays’ reimbursement has two main effects. First,
it encourages actions which have a high probability
of success, while it discourages actions which have
a low probability of success. Second, it increases
the risk to potentia enforcers of undertaking
private enforcement activities since the economic
difference between winning and losing is increased
and can be substantial (Hughes and Snyder, 1995).

The hourly rate at which attorney’ s are reimbursed
can affect the incentives. Apparently in the United
States environmental groups have been alowed to
charge sufficiently high rates that private enforce-
ment has become a very profitable activity, not
merely a quest for better environmental quality
(Greve, 1990).

The Consequences of Altering
the Burden of Proof

By reducing the costs of discovering and validating
an enforcement claim, assuring the public avail-
ability of reports has become a very important
component of private enforcement of water pollu-
tion violations in the U.S. Here, private enforcers
have access to the discharge monitoring reports,
and the courts have generdly accepted the informa
tion contained in them as proof of violations. By
allowing citizens to use these reports as the basis
for their claims, monitoring reports significantly
reduce the cost of private enforcement litigation.

Promoting the generation of this information and
allowing public access to it is by no means univer-
sd. In Mexico, it is reported that one of the princi-
pa factors limiting citizen participation in the
enforcement of environmenta laws, is the lack of
transparency of and access to environmenta
information (see aso Box 3).

ARE PRIVATE ENFORCEMENT
CHOICES SOCIALLY OPTIMAL?

The overarching question of courseis not why and
how private enforcement is taking (or could take)



place, but rather how well it serves social objec-
tives. More effective enforcement does not always
lead to greater efficiency. Does private enforcement
promote either greater efficiency or greater cost-
effectiveness?® Or are the outcomes efficient or
cogt-effective only under particular circumstances?
Can we cresate a more efficient or cost-effective
overal enforcement mechanism which combines
public and private actions? In this section we shall
examine the degree to which private enforcement,
as currently structured, is compatible with efficient
pollution control and, subsequently, with cost
effective pollution control. We shall also examine
the ways in which this role could be improved.

Having specified the process of sdecting targets for
private enforcers it is now possible to assess the
degree to which the choices that result from this
process are socialy optimd. FHrst we must be clear
about what is meant by “socially optimal.”

Efficient Compliance

Economidts use the concept of economic efficiency
to define socid optimdity. For the purposes of this
study efficiency can be defined as the all ocation of
enforcement resources such that the excess of
benefits over costs (or net benefits) are maximized.

At firg glance it might appear that private enforc-
ers make efficient choices because they too are
maximizing net benefits. Unfortunately that super-
ficia conclusion is not right. Socialy optimal
decisions take different net benefits into account.
Close ingpection of the implications of this charac-
terization revedsthat private enforcers make rather
different choices than public enforcers. Not only do
they use different priorities in choosing which
actions to pursue, but in genera they may not
allocate an efficient level of resources to enforce-
ment.

18 This report follows the standard convention that
efficiency involves maximizing net benefits, while cost-
effectiveness involves meeting a predefined environmental
standard (which may or may not be efficient) at minimum
cost.
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The basis for this conclusion is most obvious for
private enforcers motivated by strategic consider-
ations. For that group neither environmental im-
provement nor the costs of compliance play any
role in their decisions. Since their objective func-
tion is completely different than that used to char-
acterize the socia optimum, only by coincidence
would their enforcement decisions be socidly
optimd. The drategic motive, however, is more the
exception than the rule. And presumably it can be
controlled, at least to some extent, by appropriate
standing rules, by procedures for alocating lega
cost, and/or by adjustments in the burden of proof.

How about private enforcers motivated by a desire
to improve environmentd quality? While this group
is pursuing the socially desirable objective (im-
provement in environmental quality), it is not clear
that improvements in environmental quality are
ranked and vaued by private enforcers in a socially
optimal way. Two important differences could
cause the two to be quite different: (1) the public
good nature of environmental improvement and (2)
the specific focus of the environmenta group.

Because environmental improvement is a public
good, private groups would be expected to under-
vaueit. Undervauation can occur for two reasons.
Firs, the“freerider” effect means that the benefits
of environmental improvement can be received
even by those who do not contribute. This expecta-
tion that others may take the enforcement action
diminishestheincentives of all private enforcement
groups. Second the value of the public good repre-
sents the sum of its values to the entire population.
To the extent that the environmental organization
represents the interests of only a subset of the
entire population, those interests will necessarily be
smaller than those of the population as a whole.
Theimplication of these two sources of undervalu-
ation is that, all other things being equal, private
enforcers would undertake too little enforcement
activity.

Whereas the public good nature of environmental
improvement tends to suggest too little enforce-
ment, the specific environmental focus of the
private enforcer may introduce a bias in how



private enforcers choose their targets. Most envi-
ronmental groups which engage in the private
enforcement process focus on a particular area of
environmental protection (preservation of habitat,
water pollution, protection of rivers, air pollution,
etc.). When the opportunity arises to engage in
private enforcement activities, it is natural that
private enforcers would target those activities
which, when brought into compliance, would yield
the greatest impact on the areas of interest to their
members whether or not the violations in that area
were contributing the most damage. A speciaized
focus can create a bias such that private enforce-
ment resources may be targeted on less important
problems.’®

So far we have discussed why divergences between
the private and socia perceptions of benefits from
enforcement activity can cause private enforcement
to be less than completely efficient. A similar
problem exists with costs.

Efficiency requires balancing the value of the
environmental improvement with the costs of
achieving that improvement. The relevant cost in
this case includes the cogt to the polluter of coming
into compliance and the costs of the enforcement
process. Compliance cost plays no role in the
private enforcer’ s balancing of costs and benefits.
Therelevant private cost to the private enforcer is
the cost of bringing the enforcement action, which
is unrelated to the cost of compliance. When
compliance costs are lower than the costs of bring-
ing an enforcement action, private enforcers may
not be aggressive enough. When compliance costs
are larger than enforcement costs, private enforcers
may be too aggressive.”

9 Of courseif the combination of public and private
enforcement resources are sufficient to produce complete
compliance this bias is of no consequence. In practice
complete compliance is rarely achieved in any setting.

2 Because enforcement is not a costless process, complete
compliance may well not be efficient. The marginal costs
of mounting an enforcement effort capable of achieving
complete compliance may not be justified by the marginal
benefits from the resulting increase in environmental
quality.

In general this analysis suggests that private en-
forcement actions are not likely to result in an
efficient allocation of control resources. But that
conclusion should be tempered in two specific
ways. First, adding private enforcement may not
result in complete efficiency, but it frequently can
lead to a more (if not completely) efficient alloca-
tion of control resources. It isa less than perfect,
but sometimes very useful, means of improving on
the current situation. Second, efficiency is a very
demanding criterion, (few policy measures can
satisfy this criterion) especialy in an enforcement
context. How does private enforcement stack up
when measured against the somewhat wesker (but
much more realistic) criterion of cost-effective-
ness?

Cost-effective Compliance
with Dischar ge Standar ds

One common use of private enforcement promotes
compliance with a set of discharge standards.
Under what conditions would this use be cost-
effective? A cod-effective allocation of the respon-
sibility for achieving a given aggregate emission
reduction target is achieved when the marginal
costs of emission reduction are equalized across dl
discharge points for that pollutant.?* While the
discharge standards imposed by the regulatory
authority may or may not be cost-effective, nor-
mally they are not. Complete compliance with any
set of standards which did not result in equa
marginal costs would not be cost-effective. High
margina cost firms would be controlling relatively
too much and low margind cost firms relatively
too little.

Would enhanced enforcement activity normally
result in cost-effectiveness? Restoring cost-effec-
tiveness would necessarily require encouraging
some firms (the ones with low marginal costs) to
take on more than their legal responsibility while
encouraging the others to take on less. While it

2 The original proof of this proposition can be found in
Baumol and Oates (1971, 42-54).



certainly would be possible to use enforcement
policy to encourage firms to take on less than their
legal responsibility, it is not possible to use strict
enforcement to get them to take on more. Since the
expected pendty falls to zero once the regulated
standard has been achieved, greater enforcement
would not induce any firm to do more than it is
legaly required to do.”? By itself enforcement
policy cannot achieve cost-effectiveness.

Dischar ge Standardsin Practice

Private enforcement can creste a movement to-
wards cost-effectiveness providing that the dis-
charge standards themselves are cost-effective. Is
that likely?

Many discharge standards are based on specific
pollution control technologies identified by the
control authorities. Technology-based standards
place an emphasis on the type of equipment used
rether than on the amount of emissions reduction to
be achieved. Russell and Powell (1995) suggest
that technology-based standards are probably
appropriate for those Latin American and Carib-
bean countries with a relatively undevel oped
regulatory infrastructure. Furthermore, some
countries find it easiest to copy those standards
from other (usually more industrialized) countries.
However appropriate these standards might be for
the country that first defined them, they frequently
are not appropriate for the countries who import
them.

Z Note that even though it may be possible to use selective
enforcement to equate the marginal costs, the resulting
equilibrium would not be cost-effective. Easing up on
enforcement against the firms with the higher marginal
costs could encourage them to choose a lower degree of
compliance, an action that could reduce their marginal
costs until they were equal to the lower marginal costs of
the other firms. But this would not achieve the target
aggregate emission reduction; too little reduction would
have been achieved. Since only allocations which achieve
the desired target at minimum cost are cost-effective,
failure to achieve the desired target means that the
resulting allocation would not be cost-effective. Selective
enforcement would minimize the cost of meeting a weaker
standard.
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Dueto the fact that many current standards do not
provide for cogt-effective pollution contral, it is not
possible to guarantee that private enforcement, in
particular direct citizen suits, can lead to greater
cost-effectiveness in pollution control. Although
noncomplying firmswould perceive a higher threat
of enforcement and would be likdly to increase their
degree of compliance, the improved environmental
quality would generaly not be obtained a mini-
mum cost.

Unfortunately, the problem is even more serious
than that. According to our model the firms most
likely to be in less than complete compliance are
those facing the highest marginal cost of emission
reduction. In other words, private enforcement
amed a producing compliance with discharge
standards are in al probability targeting further
environmenta improvement on the firms for which
further improvements are the most expensive.
Whenever the discharge standards are not cost-
effective, private enforcement may secure environ-
mental improvements from precisely the wrong
firms.

When the standards are dramatically cost-ineffec-
tive, maintaining some discretion over enforcement
represents one way for assuring that firms are not
forced to comply with unreasonable goas. A
complaint process affords that kind of discretion,
whereas a citizen suit process does not.

BLENDING INSTRUMENT CHOICE
AND ENFORCEMENT

Thefact that private enforcement targets the most
expensive sources of environmental improvement
isnot afatal flaw. In thefirst place, direct citizen
suit provisons arerdaively rare in Latin America
Second, the more common form of private enforce-
ment, alowing citizens to file complaints, should
provide the agency receiving the complaint with
sufficient discretionary authority to not act on
complaints when forcing complaints would not be
cost-effective.



Russell and Powell (1995) have argued that the
types of instruments used should be tailored to the
degree of modernization of the country. And they
identify dl types of dtuationswithin Latin America
and the Caribbean from highly traditional societies
to very modern societies with well developed
markets. Due to their lack of infrastructure, the
more traditional societies should probably stick
with the complaint and oversight forms of private
enforcement.

The most modern societies, however, face alarger
opportunity. For them combining direct citizen
suits with appropriately designed policy instru-
ments could produce a better outcome in terms of
both costs and environmental quality. It is well-
known that appropriately designed emissions
trading systems can in principle produce cost-
effective outcomes (Baumol and Oates, 1971,
Hahn and Hester, 1989; and Tietenberg, 1990). An
initia alocation of control responsibility which is
cost-ineffective can be rectified by trading emis-
sions reduction credits. Once these trades have
been consummated the dlocation of control respon-
sibility should be cost-effective or at least more
cost-effective.
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Animmediate implication becomes apparent when
the effects of direct citizen suits are contrasted
depending upon whether the emissions standards
being enforced are complemented by emissions
trading or not. The ahility of private enforcement to
enhance cost-effectiveness is higher, probably
substantialy higher, when emissions trading can be
used to comply with the standards being enforced.
Furthermore, the existence of private enforcement
should encourage high margind cost firms to trade,
making for a more active market.

In modern societies citizen suits and emissons
trading reinforce each other in socialy desirable
ways. Without emissons trading citizen suits could
be targeted ingppropriately at those areas where the
problem of cogt-ineffective standards is most acute.
On the other hand, where emissions trading has
taken hold the need for any form of private enforce-
ment would be diminished (due to higher normal
compliance rates) and enforcement actions would
be more likely to be targeted at intentional viola-
tors.



CONCLUSIONS AND LESSONS

CONCLUSIONS

Deter minants of Private
Enfor cement Activity

If government enforcement were complete, all
polluters would be in compliance, al public deci-
sions would be in compliance with established
norms and private enforcement would have no role
to play. But public enforcement has been neither
complete nor consistent. Lax public enforcement
creates a niche for private environmenta enforce-
ment.

Both the intensity and focus of private enforcement
activity are influenced by the menu of remedies
made available to private enforcers. One influential
component of this menu is the structure of autho-
rized pendties. Although injunctive remedies are
clearly a possibility, civil penalties offer citizen
organizetions the potentia for greater deterrence of
noncomplying behavior. Earmarking the revenue
for environmental improvement not only increases
the benefit to the citizen group undertaking litiga-
tion activity and, hence, the attractiveness of
private enforcement as a means of improving
environmenta quality, it is also a more attractive
aternative to the regulated entities.

Theloser pays principle of reimbursing legal costs
can aso have a potent effect on the level and focus
of private enforcement activity. With legal costs
reimbursed for successful actions, the costs of
private enforcement activities (after reimburse-
ment) are lowered for private enforcers. Aslong as
private enforcement actions have a high probability
of success, citizen organizations would be encour-
aged to participate far more often in the enforce-
ment process than would otherwise be possible if
participants had to pay their own legal costs. Since
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reimbursement for inappropriate actions is not
allowed, citizen groups can be encouraged to
undertake private enforcement actions only for
appropriate cases.

The effectiveness of private enforcement actionsis
gresatly affected by the magnitude of the burden of
proof private enforcers are forced to bear. When
proof of violation is relatively easy to establish not
only because of the public availability of key
reports but aso the ease of determining whether a
violation has occurred from the information in
those reports, private enforcers can be an effective
force. Lacking the government's power or re-
sources to conduct on-site inspections private
enforcers are heavily dependent on the availability
of theinformation supplied by those subject to the
regulations.

Standing and targeting rules can play a gatekeeping
role. Standing rules can be used to limit the private
enforcement process to those would-be enforcers
who are most likely to use an environmental im-
provement criterion for filing noncompliance
claims. Targeting rules can be used to limit the
domain of those public and private entities subject
to scrutiny by private enforcers.

Consequences of Private
Enfor cement Activity

Adding private enforcement to public enforcement
increases the expected pendty to the noncomplying
firm by increasing the likelihood that the firm will
face an enforcement action either directly in the
form of acitizen suit, or indirectly in the form of a
government enforcement action in response to a
complaint. This can be expected to increase the
degree of compliance by the firm.



The degree of precaution taken by enterprises
subject to environmenta regulations depends, in
part, on the menu of remedies made available to
private enforcers. Noncomplying firms facing both
aninjunction and penalties would be likely to take
more precaution than firms facing only an injunc-
tion, smply because they face higher expected
penalties. In addition firms facing both an injunc-
tion and pendtieswould d<0 be likely to take more
precaution than those facing only an injunction.

Compliance incentives are also affected by the
likelihood that private enforcers can bring success-
ful actions. An unsuccessful defendant not only has
to pay its own legal costs but aso the reasonable
legal feesfor the private enforcer; it raises the cost
of noncompliance. Furthermore, when legal costs
are reimbursed citizen groups are able to undertake
more enforcement activity because their litigation
resources could be stretched further. These factors
increase the noncompliance costs of the firm and
therefore can be expected to lead to more precau-
tion and better environmenta quality. Aslong as
the reimbursement rates are not excessive, reim-
bursement of legd costs according to the loser pays
principle should promote a hedthy amount of
private enforcement activity.

In this report we have identified two specific
problems with the private enforcement process: (1)
private enforcer prioritiesin choosing which clams
to pursue will not necessarily coincide with socia
priorities and (2) private enforcer actions may not
support the socialy desirable intensity of control.

Private enforcers respond to private incentives. We
have identified many ways in which these private
incentives may deviate from socia incentives. For
example private firms will prefer to pursue claims
that offer penatiesrather than those that don't. Y et
which claims offer penalties may be an artifact of
legidative history (as was the case in the United
States) than optimal policy design. Thus when
private enforcement incentives are not uniform
across the various areas of environmental protec-
tion (air, water, hazardous wastes, etc.) the private
enforcement process can become quite biased
toward the favored areas. This hasin fact been the
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experience in the United States.

Furthermore, even to the extent that the private
enforcement process encourages a movement
toward complete compliance, complete compliance
is not necessarily cost-effective if the effluent
standards are not themsel ves cost-effective. When-
ever the emission or effluent standards are not
themsealves cost-effective, private enforcement, in
particular direct citizen suits, will not necessarily
promote greater cogt-effectiveness in environmental

policy.

In more traditional societies due to the low likeli-
hood that any standards imposed on firms are likely
to be cog-effective, relying on a complaint process
coupled with private oversight is likely to be
superior to a process relying on citizen suits. As
societies modernize, however, direct citizen suits
coupled with strategies for reducing the cost-
ineffectiveness of discharge standards (such as
emissonstrading) become a much more attractive
avenue.

In countries where raising revenue for environmen-
tal purposes is difficult private enforcement pro-
vides an additional opportunity for raising that
revenue. Imposing financial pendties on noncom-
plying firms (under either a complaint process or
citizen suits) and earmarking those penalties for
environmental improvement can raise a consider-
able amount of revenue.

Sustainability of Private
Enforcement Actions

By their very nature completely successful private
enforcers undermine the very reason for their
existence. Once complete compliance has been
obtained no more opportunities for clams exist
regardless of the underlying incentives. Yet no
private enforcement process currently in existence
is currently facing that prospect. The level of
noncompliance is simply too great.

How then are private enforcers likely to sustain
their contributions to the enforcement process? The
achievement of a sustainable process requires a



sdf-sustaining source of revenue in order to cover
the cogts of bringing claims. The loser pays princi-
ple of dlocating lega costs, which is already a part
of the legal system in Latin America, provides a
perfectly reasonable vehicle for covering these
costs. The reimbursement from each previous
successful action provides a fund to be used in
pursuing the next action. As long as the claims
brought are meritorious, the fund keeps being
replenished.

It would be possible to carry this even further by
authorizing that penaties be paid directly to private
enforcers rather than dedicated to environmental
improvement. In this case private enforcement
would be a profitable activity and bounty hunters
could be expected to join. While this high level of
incentive might well be merited in specific circum-
stances, its dangers should be recognized. Bounty
hunters certainly accel erate the movement toward
complete compliance. Whenever complete compli-
ance may not be socially desirable, this accelera-
tion may prove to introduce significant problems.
Sincethe U.S. experience indicates that the reim-
bursement of attorney's fees may be sufficient to
produce sustainability of the process, it may not be
necessary to introduce bounty hunter provisions.

Desirability of Private Enfor cement

Asthe above andysis makes clear, private enforce-
ment isinherently neither desirable nor undesirable.
Its desirability depends on the circumstances.
Because countries contemplating the use of private
enforcement can control those circumstances
(thereby assuring that private enforcement would
improve upon the exigting system), private enforce-
ment offers an attractive opportunity to comple-
ment other environmental policies. Not only can it
become an important source of revenue (drawn
from earmarked penalties) from environmenta
improvement, but it al'so can create private incen-
tives which promote sustainable devel opment.

LESSONS

Private enforcement of environmental law is not a
common component of environmental policies
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around the world. Should it be? What |essons can
be gleaned from this analysis and the evidence
derived from existing programs around the world?

L essons for Latin American
and Caribbean Countries

Governments are not universally able to assure
compliance with environmental laws. Latin Ameri-
can and Caribbean countries are no exception. In
many countries apparently tough environmental
laws may be accompanied by little or no enforce-
ment. The gppearance of concern over the environ-
ment diverges sharply from the redlity of indiffer-
ent enforcement. Recognizing the ineffective (and
in some cases counterproductive) role of their
governments, environmentally aware citizens have
become discouraged and pessimistic about the
future. Improving environmental policy seems a
rather hopeessventure in the face of an uncooper-
ative, corrupt or merely underfunded government.
Effective enforcement is the foundation upon which
successful environmental policy is built.

Private enforcement provides two specific sources
of hope. If the government monopoly on enforce-
ment can be challenged, private enforcers could
complement public enforcers, producing greater
compliance and, quite possibly, a more responsible
public sector. Since the value of private enforce-
ment is greatest when public enforcement is not
very effective, the significant challenge to regula-
tory policy posed by ineffective public enforcement
can be turned into an opportunity. Furthermore,
through the “loser pays’ principle the financia
burden of enforcement could be transferred to those
who cregte the need for it. Limited public resources
need not be a barrier to effective enforcement.

Private enforcement does not flourish in al envi-
ronments, however. If it is to fulfill this promise,
certain preconditions must be satisfied. The most
important of these involve establishing a reliable
means for potentia private enforcers to acquire the
information they need to serve as a basis for their
claim in a reasonable timely manner and a a
reasonable cost. Furthermore, they must face a
reasonable burden of proof when they bring claims



forward.

Proof of violation must be easy to establish. Fuzzy
standards and inadequate monitoring would raise
the private burden of proof sufficient to preclude
an effective private enforcement process. Self-
monitoring reports should be required at least from
the largest polluters and the information must be
made available to private enforcers. Furthermore,
the pendtiesfor fagfication of the reports must be
sufficiently severe as to encourage veracity.

A well-defined private enforcement process can
allow the public sector greater flexibility in target-
ing its limited enforcement resources. This flexibil-
ity would offer the opportunity to use public
enforcement resources more efficiently, without
creating new incentives for noncompliance in the
process. Without private enforcement the govern-
ment would be forced to spread its limited re-
sources much more thinly over the vast territory
regulated by environmental policy.

Private enforcement actions offer a distinctly
superior form of enforcement whenever public
enforcement agencies seem reluctant to enforce
pollution violations committed by public facilities.
Private enforcers have no such lack of will to
pursue public polluters and therefore would pre-
sumably be able to produce compliance faster for
them.

Limiting private enforcement to complaint and
oversight actions probably make the most sense for
the mogt traditional societies. Adding direct citizen
suits to the private enforcement arsena would
represent an unambiguous move toward cost-
effectiveness only if the underlying emission stan-
dards are cost-effective. Citizen suits should
probably not be introduced when the emission
standards being enforced distribute the control
respongbility in avery cost-ineffective way. When
someindividud firms face unrealistically stringent
standards, a citizen suit processwould in dl proba-
bility target further environmenta improvement on
precisely those firms.
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While it is unredlistic to expect a bureaucracy to
establish cost-effective emission standards because
of the prohibitively high information burden that
presupposes, it is not unredistic to expect that
outcome from a suitably designed emissions trad-
ing system. Blending private enforcement with
emissions trading in the most modern societies,
which have the infrastructure to support this
combination, would not only encourage compliance
with the standards, but it would provide an addi-
tiona inducement for high marginal cost firms to
trade, making for a more active market.

The experience in the United States points up one
other remediable way in which the process can be
much less efficient than it should be. U.S. environ-
mental policy has been crafted in a piecemedl
fashion over time, usualy motivated by some
highly publicized environmental crisis. This piece-
medl approach to environmental policy has created
some striking nonuniformities in approach. Rela
tively similar pollution problems may be treated
rather differently, depending upon the governing
statute and the latest year that statute was
amended.

The private enforcement process in the United
States reflects this nonuniformity and to a certain
extent has been undermined by it. The amount of
mandated monitoring and publicly available infor-
mation varies considerably among the various
statutes, creating very different burdens of proof
for the plaintiffs. Some statutes authorize penalty
remedies, others don’'t. Some alow earmarked
penalties; others don’'t. Some governmenta units
authorize attorney reimbursement; others don't.

Thisdifferencein how private enforcement actions
are treated by the various statutes has created an
uneven playing field which undermines the degree
to which private enforcement priorities mirror the
public interest. Private litigation priorities are
established on the basis of private costs and bene-
fits, not socid costs and benefits. Nonuniformity of
trestment of private enforcement means that bring-
ing clams under some statutes is much more
attractive than bringing claims under other statutes.
Serious pollution problems under a statute which



treats private enforcement less favorably may be
ignored in favor of suits under statues with more
generous pendty of reimbursement provisions,
cregting abiasin favor of permissive statutes. This
bias drives awedge between the interests of public
and private enforcers; actions which offer the
highest net benefits to the private enforcer are not
necessarily the actions which offer the highest net
benefits to society as awhole.

Recognizing the problem points immediately to a
solution. To harmonize public and private enforce-
ment prioritiesit will be necessary to develop more
uniform rules on the applicability of private en-
forcement procedures. Only with more uniform
treatment will public and private enforcement
priorities be determined by the seriousness of the
problems rather than the generosity of the statute.
Since the anaysis in this paper suggests that
private enforcement is indeed quite senditive to
these differences, removing these biases would
appear to be an important next step.

L essons for the Inter-American
Development Bank

It does appear that private enforcement offers some
unique advantages. It provides a means for over-
sight of public functions; it leverages the limited
funds for public enforcement; and it usualy pro-
vides asuperior means of controlling environmen-
tal harm caused by public agencies.

How can the IDB play the most effective role in
facilitating an effective use of environmenta
enforcement? What instruments are available and
how should they be targeted?

One of the desirable aspects of private enforcement
isthat it is self-sustaining once initiated as long as
private enforcers are reimbursed for bringing
forward successful claims. No continuous infusion
of public funds (whether internationa or loca) is
necessary.

Given the sdlf-austaining nature of the process, the
main rolefor the IDB isto facilitate its initiation in
a manner which is likely to produce efficient and
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effective outcomes. In short, some pump-priming
investment may be necessary at the beginning to
get the process off the ground.

Investments in Human Capital. If private enforce-
ment is to play a significant role, the key partici-
pants must become familiar with its advantages
and disadvantages. Much may be gained by provid-
ing funds to sponsor conferences on private en-
forcement in target countries. The speakers should
be drawn from a mix of international and local
experts on various aspects of private enforcement.
The participants (both speakers and the audience)
would include representatives of large industries,
environmental groups who have (or who with the
proper mativation could become) private enforcers,
those entrusted with the public enforcement respon-
sibility, academics who might provide objective
evaluations of the process as a basis for future
refinements and legidators who might have juris-
diction over any enabling legidation.

Itisalso possible that funds might be necessary in
some countries to encourage the emergence of a
core of environmental lawyers trained in private
enforcement. Private enforcement requires a high
level of technical and legd expertise, and much can
still be done in Latin America and the Caribbean.
The complaint process, the most common form,
does not require too much expertise (indeed de-
pending on the circumstances complaints may be
submitted by ordinary citizens), since the enforce-
ment function is actually performed by the govern-
ment. One possibility to encourage this emergence
would be to establish fellowships for those inter-
ested in studying environmental law or in serving
internships in law firms specidizing in private
enforcement in countries with successful private
enforcement programs.

Investments in Infrastructure. Investments in
infrastructure might take two main routes. The
direct route involves investments to support the
private enforcement process itself. The indirect
route would involve investments to facilitate the
transition to more efficient environmenta policy,
thereby creating an environment where the worst
excesses of private enforcement would be circum-



vented.

With respect to direct support three key needs are:
(1) the existence of an effective system of informa-
tion flows to facilitate the identification and sub-
stantiation of complaints, (2) assuring the transpar-
ency of that information to private enforcers with
standing; and (3) a reliable means of filing an
enforcement action which includes a reasonable
burden of proof. With some exceptions private
enforcers may not be able to fulfill both the moni-
toring and enforcement functions without govern-
ment assistance in assuring the availability of
information. They will depend not only on the
existence of an effective sdlf-reporting system,
buttressed by appropriate sanctions for falsifica-
tion, but aso on the openness of that process to
private enforcers. Creating such a process could
probably be facilitated by international funding.

Public funding might aso be used to provide
access to capital for monitoring and reporting
equipment for potentia polluters, as well as capital
for the public provision of information for more
diffuse or cumulative impacts of pollutants. This
would be consstent with the Bank’ s tradiitional role
in supporting the provision of a public goods such
as information. Otherwise, the full cost of the
trandtion to a private enforcement schemeis borne
by the private sector.
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Obvioudy, the Bank could also support public
authorities to strengthen their capacity to compile
and assess information, such as on standards,
permits, licenses and EIAs. As noted in this paper,
public authorities are often not able to provide the
public the requested information, due to lack of
capacity. The recording and distribution of in-
formation could be increased with international
funding.

Theindirect route would recognize that inappropri-
ate and cost-ineffective discharge standards are one
of the barriers to the effective implementation of a
private enforcement process. It would therefore
provide funds for a clearinghouse for information
on discharge and/or ambient standards for a variety
of pollution situaions. The clearinghouse would be
a repository for all standard setting documents
generated both in the region and outside the region.
Such an organization would reduce information
costs associated with standards development and,
because it would be customized for the region,
would facilitate the development of regionaly
appropriate standards.

Indirect support could also be applied to the need
for developing such complementary environmental
policy instruments as tradable permits systems
(perhaps by facilitating the development of model
statutes or a handbook dealing with design issues
tailored to the Latin American and Caribbean
context) for the most modern countries.
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