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FOREWORD

“Peer review” has been a core element of OECD co-operation since the
organisation was founded. Co-operation has always been founded upon the
willingness of OECD countries to submit their laws and policies to
questioning by other members. This peer review process promotes
transparency and mutual understanding for the benefit of all, while giving
the reviewed country valuable insights about possible improvements. Such
co-operation has had remarkable success in the area of competition law and
policy. In competition law enforcement, OECD countries have become
partners in seeking to halt harmful international cartels and mergers. And the
OECD’s Competition Committee also played a major role in assessing and
demonstrating the usefulness of applying competition policy principles in
the process of reforming regulatory systems.

The success of peer review in promoting co-operation and voluntary
convergence among OECD countries encouraged the IDB and OECD to
include peer review as part of their joint Latin American Competition
Forum. This Joint OECD/IDB programme will develop under the aegis of
the OECD Centre for Co-operation with Non-Members, which promotes a
mutually beneficial dialogue with OECD members and non member
economies. The overall goals of IDB/OECD co-operation programme
concluded in this area are to help promote economic growth and
employment, greater economic efficiency, and a higher average standard of
living in the medium to long term. There is increasing consensus that sounds
competition laws and policies are important to the achievement of these
goals, and the IDB and OECD can best promote these laws and policies by
combining their resources and taking advantage of each institution’s
comparative advantage.

In order to include a peer review in the Latin American Competition
Forum, it was of course necessary for a competition authority to volunteer to
receive a review. Fortunately, Chile’s competition authority had already
expressed interest in being peer reviewed after hearing about the process at a
meeting of the OECD Global Forum on Competition. When plans for the
Latin American Competition Forum came together in August 2002, Chile
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volunteered to be reviewed at the Forum’s first meeting on 7-8 April 2003.
By all accounts, the peer review was the most successful part of that
meeting, and Peru has now volunteered to be peer reviewed at an upcoming
Forum meeting.

The peer review report that follows includes an update that explains
steps that Chile and its competition authority have taken since the April
2003 peer review session. Even before the peer review was scheduled, Chile
was considering important amendments to its competition law. The report
and comments by Forum participants generally supported the proposed
amendments, which have now been adopted. In addition, the competition
enforcement authority has adopted four internal changes to deal with issues
raised in the report.

We would like to renew our thanks to the Research Department of the
IDB for helping create the Forum and financing Chile’s peer review and to
Chile for being the first country reviewed in the Forum, and to the many
competition officials whose written and oral contributions to the Forum are
so important to its success.

Eric Burgeat Carlo Binetti
Director IDB Special Representative
Centre for Co-operation with in Europe

Non-Members
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AN UPDATE ON DEVELOPMENTS SINCE APRIL 2003

This report on competition law and policy in Chile is an edited version of
the report that provided the basis for the peer review that was conducted at
the TABD/OECD Latin American Forum on 8 April 2003 at OECD
Headquarters in Paris, France. Some updates, such as Supreme Court
affirmation of two competition decisions, have been incorporated into the
text of the report. In addition, several reforms since then merit separate
treatment. First, as anticipated, the proposed competition law that is
described in the report has been enacted. Second, Chile’s competition
enforcement authority, the National Economic Prosecutor, has adopted four
reforms that implement the report’s recommendations.

Amendments to the competition law

Chilean Law No. 19.911, published on 14 November 2003, amends the prior
competition law by creating a new Competition Tribunal and introducing a
number of other reforms. The law will go into effect six months from its
publication date.

As proposed, the Tribunal will be an independent entity that has judicial
powers but is not formally part of the judiciary. It will have five members.
The President of the Tribunal, who must be a lawyer with at least ten years
of experience in the competition law field, will be appointed by the
President of the Republic from a list of five nominees established by the
Supreme Court through a public competition. The other members (two
lawyers and two economists) will be chosen as follows. One lawyer and one
economist will be chosen by the President from a list of three nominees
established by the Central Bank (Council of Governors), also through a
public competition. The other lawyer and economist will be appointed
directly by the Central Bank from candidates selected by this same public
competition. The Tribunal will also have four surrogate members, selected
by the President of the Republic and the Central Bank from the same lists of
nominees. All candidates are requested to have expertise in competition
issues.
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The members of the Tribunal have terms of six years, and may serve
more than one term. During their terms, they can only be removed for cause.
Neither public servants nor officers or employees of publicly held
corporations (or their affiliates) are eligible. Members of the Tribunal will
receive fixed remuneration plus a fee that will vary depending on the
amount of work. (By law, the Tribunal must meet at least twice per week,
but it is expected to meet at least three times per week.) The Tribunal will
also have its own staff.

Other changes clarify how particular kinds of anticompetitive conduct
should be considered and ban “unfair competition” only when the conduct is
intended to gain, maintain, or increase a dominant position. The law now
provides a limited “settlement” procedure. Imprisonment is eliminated as a
sanction, but the amount of fines is raised, to US$ ten million. The head of
the competition enforcement entity, the National Economic Prosecutor, is
given new powers, including the authority to sign agreements with domestic
agencies and foreign entities.

Reforms by the competition enforcement agency

The National Economic Prosecutor has adopted four reforms that
address issued raised by the peer review. First, the Prosecutor has created a
new unit within the Economics Department that is responsible for
considering the competitive effects of proposed mergers. Chile still does not
have a premerger notification programme and does not regard such a
programme as necessary, but the creation of this merger unit is very
important as an official and public statement of intention to assess mergers.

Second, the Prosecutor has created a new unit within the Legal
Department whose function is to review proposed legislation and proposed
regulations that could harm competition. In short, Chile has taken a
significant step towards having a systematic programme of competition
advocacy.

Third, the Prosecutor has adopted an internal order on how investigators
write the “reports” that constitute their findings. For example, the order
requires that investigators must always include information about the
relevant markets and must co-ordinate their reports with the Legal
Department to ensure the legal sufficiency of the analysis.

Fourth, the Prosecutor has taken steps to make the business community
and the public more aware of competition law matters. On 30 November, the
Prosecutor held Chile’s first “Competition Day” — an event that brought
together about 250 lawyers and others to hear about the newly enacted
amendments to the competition law and other relevant matters. Among the
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speakers was Mr. Fernando Sanchez Ugarte, President of Mexico’s Federal
Competition Commission, who had chaired the peer review of Chile at the
April 2003 meeting of the IABD/OECD Latin American Forum. Echoing
the peer review report, he congratulated Chile for being a pioneer in
competition policy, stressed competition policy’s central role in economic
regulation, supported the proposed amendments, and suggested further
action in some areas to reduce Chile’s vulnerability to international cartels
and anticompetitive mergers.






COMPETITION LAW AND POLICY IN CHILE: A PEER REVIEW

SUMMARY

Over the last thirty years, Chile has been a quiet pioneer in the field of competition law and
policy in South America and among developing countries. In the application of competition
policy principles in some infrastructure sectors, Chile and its competition institutions have
been in the forefront. This review examines Chile’s competition law and policy using the
approach that the OECD Competition Committee uses in peer reviews of OECD Members. It
describes the current system, considers reforms that Chilean officials are considering or
implementing, and recommends additional actions that should be considered in order to
maximise competition policy’s contribution to Chile’s economic efficiency and growth.

Chile’s current competition law was adopted in 1973 as part of a program to roll back the
previous government’s steps towards a government-owned and planned economy.
Enforcement resources were initially small, and enforcement was neither particularly
vigorous nor a major part of Chile’s reform program, which emphasised trade liberalisation,
privatisation, and deregulation. However, due in part to its relatively low key approach and
in part to its consistency with Chile’s general free-market orientation, competition law
enforcement has become an accepted, if not central, part of Chile’s legal and economic
regulatory system. Although competition law and policy have experienced setbacks in some
Latin American countries, Chile’s centre-left government has recently proposed a major
“pro-growth agenda,” developed by the government and the private sector, in which pro-
competitive regulatory reform is the first agenda item and improving competition law
enforcement is the first part of that agenda item. Other elements include regulatory reform in
key areas, such as telecom and electricity, and reforms in areas such as capital markets that
could also benefit competition and efficiency. The competition law part of this proposal is
expected to be enacted this year.

The proposed amendments to the competition law relate primarily to the creation and
funding of a new Antitrust Tribunal. The new Tribunal would be independent and would
have its own staff. Its members would be chosen for their competence and would be paid for
2-3 days of work per week. This is a very important reform. The institutions it would replace
appear to have operated productively and independently, but there were significant
handicaps, as some members were from Ministries, all were unpaid, and they worked only
one half-day per week. It will be critical that every effort be made to reinforce and safeguard
the Tribunal’s independence in practical terms. Even representatives of Chilean business
interests seem to believe that the competition institutions need more funding so that they can
act more promptly without sacrificing the quality of their analysis. Chile should also consider
whether additional legislative changes are necessary to reduce Chile’s vulnerability to
anticompetitive mergers.
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SUMMARY (Cont)

The competition institutions have been particularly impressive in their work with
infrastructure monopolies. Chile’s Antitrust Commission once prohibited the telecom
regulator from allocating spectrum to two firms it had chosen and ordered the regulator to
hold an auction instead. Regulators in the telecom and electricity sectors are not authorised to
set tariffs unless the Commission has found a market to be not competitive. A Commission
ruling that local telephony services were not competitive laid out six provisions aimed at
creating a genuinely competitive market.

In traditional law enforcement against firms operating in markets that could and should be
competitive, the record is not as strong. In part, the difference is the result of the focus on
infrastructure monopolies, a priority which may so far have been better for Chile’s economy
as a whole. In part, however, the difference appears to reflect other considerations, many of
which are being addressed but which merit further attention. For example, although Chile’s
competition institutions, like most of their foreign counterparts, are increasingly basing their
policies and decisions on economic principles, the decisions of the Antitrust Commission and
the Supreme Court have provided little explanation of the impact of economic principles on
the legal standards that are applicable to particular forms of conduct or to such central issues
as defining “product and geographic markets” and deciding whether a firm has a dominant or
monopoly position. Clarifying the applicable legal standards and increasing predictability
should be a priority, particularly since the proposed amendments would abolish the
Preventative Commissions, whose decisions have provided the most explanation. Chile’s
enforcement authority, the National Economic Prosecutor’s Office, is taking some important
steps to decrease uncertainty. Summaries and the full text of all Preventative Commission
and Antitrust Commission decisions will be on the Office’s website by year’s end, and the
Office’s own decisions will eventually be added. Given the current uncertainty and the
conclusory nature of many Commission decisions, however, the Prosecutor’s Office should
consider issuing nonbinding enforcement guidelines or policy statements or finding some
other way to set forth its position on the elements of particular kinds of violations, to clarify
the overall framework for its interpretation of the law and to provide guidance regarding its
approach to key issues in competition analysis and procedure

Competition law and policy are not likely to make their maximum contributions to Chile’s
productivity unless enforcement addresses a wider range of industries and becomes more
proactive and aggressive in challenging all forms of conduct — mergers, monopolisation, and
cartels — with substantial actual or likely anticompetitive effects. The competition
institutions’ cautious approach seems to have helped facilitate the gradual acceptance of
competition enforcement. But the tradition of caution, including an apparent reluctance to
find violations and to impose fines, has in part reflected a view in Chile that economic
offences against the public are not serious and that the costs of monopoly may not exceed the
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SUMMARY (Cont)

costs of competition law enforcement. A combination of general competition advocacy
explaining the cost of monopoly and cartels with enforcement guidelines explaining the
Office’s increased focus on economic efficiency should help reassure academics, the private
sector, and policymakers that the benefits of vigorous competition enforcement in Chile will
far exceed the costs.

Chile’s competition institutions have been very active in competition advocacy concerning
infrastructure industry monopolies, and Chile is in the early stages of developing a broader
programme. Notably, the Ministry of Economy’s Market Development Division also
operates as a competition advocate (and provides members of Chile’s competition-related
Commissions). Chile should move towards providing the Prosecutor’s Office and the
Tribunal the authority and the capacity to serve as an advocate for using competition policy
in the analysis of all national law and all national and local regulations that restrict
competition. The value of this advocacy role as a complement to the enforcement role is
recognised in the recommendations of the OECD’s 1997 Report on Regulatory Reform. The
goal is not to promote competition over other values, but to ensure that the protection of
other values does not unnecessarily interfere with firms’ ability to respond efficiently to
consumer demand. For their part, the Prosecutor’s Office and eventually the Tribunal should
seek to demonstrate to government entities, the public, and the business community the value
of having a competition policy perspective even in assessing existing or proposed laws or
rules that on their face do not appear to be about competition.

For now, the Prosecutor’s Office should actively seek to identify situations where regulations
cause significant anticompetitive effects, the Office has some relevant expertise, and a letter,
report, speech, submission testimony, or other intervention by the Office could either support
the reform efforts of others or explain why some reform is important. For example, the pro-
growth agenda is proposing to reduce the harm caused by slow and non-transparent licensing
and other procedures, particularly at the municipal level, by enacting a law decreeing that all
requests not acted upon within a certain time period are deemed to be approved. One way
this “red tape” causes economic harm is by creating unjustifiable entry barriers. Explaining
this aspect of the problem and supporting the effort to reduce it may continue to be a
relatively inexpensive piece of competition advocacy that is useful in its own right and as a
demonstration that competition policy is not anti-business. The Office (and eventually the
Tribunal) should also consider devoting significantly more attention to explaining how
competition law and policy benefits consumers, businesses, and the economy as a whole. In
view of the Chilean government’s concern about equity issues, including social protection,
education, and health, the advocacy program could include emphasis on how competition
policy can serve as a tool to help policymakers pursue equity goals as efficiently as possible.
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1.

The economic and political context

1.1 Current economic context

Chile is a relatively small South American economy with 15 million
inhabitants. It is also a very open economy; almost thirty years of consistent
trade liberalisation have recently been manifested in a number of free trade
agreements. During the 1990s, Chile experienced strong GDP growth,
averaging almost 7 per cent annually, which was driven mainly by exports
and a strong investment cycle in the natural resource sector (copper mining,
salmon, and forestry). After the Asian economic crisis, growth rates
declined to 2-3 percent and unemployment rose to nearly 10 percent. Chile’s
economy has been quite stable, however, especially in comparison with
neighbouring countries. Interest rates are low, fiscal responsibility has been
maintained, and Moody’s has given its banking system the highest rating in
South America. Moreover, the national government has moved to increase
transparency, fight corruption, and develop stable institutions — steps that
have given it a favourable rating in world-wide transparency and
competitiveness rankings. Implementation of such reforms may have been
facilitated by the fact that Chile is not a federation of sovereign states, but a
national state. Chile also benefits from its legal system, which is regarded as
one of South America’s best.

Since 1997, Chile has responded to the economic slowdown in a number
of ways, including capital market liberalisation in 2000-2001. Almost all
state-owned enterprises have been privatised, and public ownership of the
copper mining firm CODELCO is not maintained for competitive reasons
but rather to protect Chile’s future by being an asset that the government
cannot spend.' Despite its small size Chile is often seen by multinational
firms as a platform from which to enter South America because of its
economic and political stability. Chileans encourage this process but
sometimes fear that it may lead to monopolisation of Chilean markets by the
foreign firms (such as Spanish banks). In any event, the current pro-growth
agenda embraces improved competition enforcement as means of
stimulating greater efficiency and growth.” Private sector representatives
helped create the agenda, including the competition law aspects, but also
criticize the government for hindering entrepreneurship and labour market
flexibility.

1.2 Historical context

State intervention into Chile’s economy became widespread following
the 1925 adoption of a Constitution that greatly increased the power of the
executive branch. The government’s promotion of and engagement in
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preferred forms of economic activity became more pronounced in 1931,
when the worldwide economic depression led to a short-lived takeover of
Chile’s government by socialist-leaning military leaders. Over the next two
decades, the state pursued policies of import-substitution industrialisation
through various means, including the creation of the Production
Development Corporation, commonly known as CORFO, which by 1950
owned shares in eighty of Chile’s largest firms and a majority share of 39 of
them. These policies created closer links between government and big
business, and together with high tariffs they isolated Chile from
international markets. By the end of the 1950s, the policies of the past were
seen as having run their course, but there was no consensus on what new
course to take.

1.3 Chile’s first competition law

Chile’s first competition law was enacted in 1959, one year after an
international mission recommended abandoning price controls, enacting a
competition law, and managing customs tariffs when prices rose too much.
The law prohibited the state from granting monopolies to private parties and
provided that acts or agreements tending to prevent free competition were
civil (administrative) and criminal violations. The law was enforced by a
Commission whose members were a Supreme Court Judge, the
Superintendent of Corporations, Insurance and Stock Markets, and the
Superintendent of Banking. The Commission could investigate cases, decide
whether to recommend criminal cases, issue rulings in non-criminal cases as
well as general rules, and decide whether a monopoly concession could be
issued. These are strong powers, but it never became a strong agency. There
are conflicting reports on the number of matters the Commission handled
during 1959 — 1972. Whatever the number, most were completed in the first
two years. From 1963 to 1972 the agency had only seven cases, all minor. In
fact, since Chile’s government fixed the prices of many products and
services throughout this period, it seems doubtful that the 1959 competition
law was ever expected to play a major role in preventing enterprises from
restricting output and charging monopoly prices.

1.4 General economic policies, 1970 — 1973

Chile’s economic policies changed dramatically in 1970, after a
Socialist with Marxist leanings was elected president. The government
increased hiring and wages, froze prices, and took ownership or control of
farms and firms. Meanwhile, inflation soared, productivity shrank, and
shortages (and long lines) became commonplace. In September 1973,
military leaders overthrew the government and established a new one that
immediately began reversing the policies of the past three years.
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1.5 Chile’s current competition law

Chile’s current competition law — the “Law for the Defence of Free
Competition” — was adopted in December 1973 as part of the military
government’s program. A new enforcement agency was in place two weeks
later. The new law was and is substantively similar to its predecessor, but it
created a new institutional system that remains in place today. The
institutions included an enforcement agency, now called the National
Economic Prosecutor’s Office, an important quasi-judicial body often
referred to as the Antitrust Commission, and a number of Preventative
Commissions (one Central and various regional). Pending legislative
proposals would abolish the Antitrust Commission and the Preventative
Commissions and replace them with a new Antitrust Tribunal. Before
discussing how enforcement of the competition law has developed since
1973, it is useful to review the economic context in which that development
took place. That thirty year period may be broken down into four phases.

1.6 Economic policies since 1973

The military government’s major reforms occurred or at least had their
beginnings during the period from 1973-1982. At first, the government
focused on undoing what its predecessor had done by reducing public sector
employment (eventually by 20 percent), returning property that had been
illegally seized, and liberalising pricing. (At the outset, the competition law
and institutions may have been created largely as a political gesture aimed at
calming consumers’ fears about price increases.) The government also
began a more general liberalisation programme, including unilateral tariff
reduction, which by 1975 had evolved into a programme led by a group of
civilian “technocrat” economists who were known as “the Chicago boys” for
their youth, their ties to the University of Chicago, and their sometimes
extreme faith in market mechanisms. By 1982, the government had
eliminated all price controls except for natural monopolies, liberalised
capital markets, and privatised most tradable goods and some services,
including banking. Competition policy was given little weight during this
stage of the privatisation program, which led to some problems that are still
being addressed, but the competition institutions were reportedly able to
build some popular support by striking down economic privileges granted to
or by the state. Towards the end of this period, bad loans resulting from an
over-valuation of the peso and an almost complete lack of banking
supervision led to a serious financial crisis, which apparently persuaded
some policymakers that deregulation can be harmful.

From 1985 to, 1990, the government became more pragmatic on
economic policy issues, but liberalising of the economy continued. There
was more privatization, including in the electricity, telecommunications, and

16
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steel production sectors. Eventually, the competition institutions began
playing a more important role in some infrastructure sectors. Although
economic reforms were quite successful, the social safety net continued to
weaken because of government austerity programs and what was viewed by
many as excessive deregulation. It has been suggested that since the
government was weakening the safety net while deregulating in order to
promote competition, some in Chile incorrectly associate competition policy
with laissez-faire economics and hostility to welfare programmes.

In 1990, the military government was replaced by the first in a series of
elected civilian governments. Although leaders of these governments had
criticised aspects of the economic liberalisation programme, the basic
programme has continued, albeit with what is seen as a more balanced
approach (e.g., seeking to promote competition but not following a laissez-
faire approach). Privatisation began to focus on air and rail transportation,
mining, and electricity. Patricio Aylwin Azocar, who was elected President
in 1989, took the position that “within an efficient economy there is no room
for price controls,” and “[t]he market cannot be replaced as a mechanism for
consumers to articulate their preferences.” Eduardo Frei Ruiz-Tagle, who
was elected President in 1993, pursued similar economic policies. Economic
growth of almost 7 percent per year facilitated efforts to rebuild the social
safety net. Competition law was part of the rules of the game, but
enforcement was not a priority, and few resources were allocated to it.
However, the competition institutions continued to play an increasingly
important role with respect to the activities and regulation of natural
monopolies.

Since 1997, economic policy has focused on producing faster growth.
Privatisation continued and is almost complete. Attracting capital was
difficult, which led to a greater focus on investment and productivity, which
in turn led to capital market reform and to a 1999 law that almost doubled
the staff of the Prosecutor’s Office (to about 60 people) while also
increasing salaries and relaxing civil service requirements so the Office
could obtain a more professional workforce.3 The new amendments
proposed by President Ricardo Lagos Escobar, who was elected in January
2000, indicate that competition law enforcement has again become more of
a priority, and in the future Chile’s competition institutions could become
much more important contributors to the country’s economic efficiency and
the overall welfare of its citizens.
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2. The goals of Chile’s competition law

Chile’s government regards the principal goal of its competition law as
being to promote economic efficiency with the expectation that in the long
run this maximises consumer welfare. The law does not express this (or any
other) goal, though, and it contains one provision that implies a non-
efficiency goal. For at least the first fifteen years, Chile’s enforcement
institutions gave decisive weight to a variety of values other than efficiency
and consumer welfare. The absence of specific goals in the law, combined
with a shift toward emphasis on efficiency in practice, is a pattern found in
many OECD countries. One of the proposed amendments would add a
statement of 4purpose to the law, that its objective is the “protection of
competition.”” Stating that goal explicitly would tend to make it more
difficult for parties to invoke goals that are unrelated to competition or
efficiency.

Both the shift in emphasis and the continuing relevance of non-
efficiency goals are important. Three key issues are:

e whether the standards for assessing allegedly unlawful conduct have
shifted to reflect the new efficiency orientation;

e whether and when non-efficiency goals change the normal analysis; and

e whether the business and the public are fully aware of the current
interpretation of the law’s goals and the legal standards applicable in
different kinds of cases.

THE GOALS OF COMPETITION POLICY; CONSISTENCY WITH OTHER
SOCIAL GOALS

This report focuses on the goals of Chile’s competition law, as contrasted with the goals of
its competition policy. In applying their laws, countries have differing priorities and non-
efficiency goals, but in a fundamental sense the core goals of competition policy do not vary.

The term “competition policy” is used in different ways. Sometimes it is a synonym for
competition law, and sometimes it refers to a set of policies of which competition law is a
part. Often, and in this report, it refers to an approach to government regulation — an
alternative to central planning, laissez-faire, and command-and-control — whose essence is
that laws and regulations should not contain restrictions on competition and consumer choice
that are not necessary to achieve their goals. Competition policy in this sense is
complementary to competition law, but distinct from it. Some countries have formalised this
sense of “competition policy.” A notable example is Australia, whose explicit National
Competition Policy, overseen by a National Competition Council, provides that regulations
should not restrict competition unless it can be shown that the benefits of the restriction to
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the community as a whole outweigh the costs, and the regulatory objectives can only be
achieved by restricting competition.

There is broad international consensus that the “core” goals of competition law and policy
are promoting and protecting the competitive process for the benefit of economic efficiency
and consumer welfare. Discussion of this topic at the February 2003 meeting of the OECD
Global Forum on Competition also disclosed, however, that countries with developing
economies may find it important to pursue non-efficiency goals, at times giving them
primacy. For example, some argued that small economies should pay particular attention to
claims that a merger will permit realisation of economies of scale, but others said that in
developing economies it may be preferable to give more weight to preserving a competitive
market structure, even at the cost of some efficiencies. In addition, most OECD countries are
tending to eliminate “public interest” goals, such as export competitiveness, promoting small
business, or maintaining employment levels, but it is not uncommon to find such goals in the
laws of developing economies.

Applying competition law can create conflicts with other policies, if it prohibits conduct that
the other policy goal would permit or even require. To avoid a conflict, the competition law
must provide for exemption or exclusion. By contrast, competition policy does not present a
conflict with other societal goals such as protecting consumers from unsafe products or
providing for disadvantaged members of society. Competition policy does not elevate
competition over other values, maximise competitive rivalry at the expense of other goals, or
prevent government regulation that promotes other values. Instead, it aims at maximising the
welfare of society by preventing the economic inefficiency and waste that is caused when
laws and regulations unnecessarily limit the ability of enterprises to respond efficiently to
consumer demand. While individuals and societies often differ on what restrictions are in
fact necessary to serve other social goals, there is no real disagreement with competition
policy’s goal of increasing society’s welfare by increasing efficiency and competition and
decreasing economic waste and misallocation of resources.

By calling attention to the costs that overly broad government restrictions impose on society,
competition policy is a tool that can help policymakers choose an efficient regulatory system
whenever they conclude that some restrictions on competition are necessary because of
market failure or other factors. Several examples may help make this point.

—In Canada the Competition Commissioner pointed out, in support of electrical industry
restructuring, that market-oriented reform could be done in a way that was not only
consistent with environmental objectives, but could actually help to achieve them.

—Although licensing requirements and government standards can be beneficial when health
or safety is involved, they can harm consumers if they are so broad that they ban efficient
conduct. In the United States, competition policy showed that bans on providing optometry
services in commercial settings such as shopping centres raised costs without providing
offsetting benefits.

Competition policy can help strengthen the “safety net” for the disadvantaged. Chile’s
competition-oriented approach to telecom provides service efficiently and at lower cost,
leaving consumers and the government more resources to spend on other essentials. And as a
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sort of “applied microeconomics,” competition policy might be useful in reforming aspects |
of Chile’s health regulations, which reportedly create perverse incentives that unduly limit |

care.

The terms “economic efficiency” and “consumer welfare” typically refer
to “consumer surplus,” as opposed to “total surplus” or to a subjective
measure of consumers’ interests. Here, “consumer welfare” is conceived in
terms of the overall benefits to consumers as a group. Efficiencies may
benefit the group as a whole even though they have differential impacts and
may put some particular consumers in a less advantageous position. This
conception is a useful reference point, although there is no consensus
definition of economic efficiency or consumer welfare. Express or implied
goals that have some relationship to competition, but not necessarily to
economic efficiency, can include protecting small business, preserving
consumer choice, preventing increases in concentration, or ensuring that
firms have freedom to compete. Treating such goals as decisive can permit
anticompetitive conduct or prevent the realisation of efficiencies that would
benefit consumers. For example, consumer choice and freedom to compete
are both general competition policy goals, but they may sometimes be
inconsistent with the use of efficient vertical restraints.

In Chile, for at least the first fifteen years of enforcement, the
competition institutions apparently considered the freedom to compete more
important than economic efficiency. During that period vertical restraints
such as exclusive dealing and exclusive territories were essentially per se
illegal because they prevent other firms from serving as distributors. There
was no consideration of whether the restraints had efficiency justifications
and so might benefit competition and consumers.’

Chile’s original approach recognised the importance of economic
freedom as a value in Chile. The competition law bans restraints on “free
competition in business activities,” and a 1979 amendment added a ban on
restricting the “freedom to work,” which seems to have been intended to ban
requirements that a professional join an organisation in order to work.
Similarly, like the constitutions of many European countries, the 1980
Constitution gives citizens a right to exercise any economic activity. Most
competition enforcers around the world at that time put substantial —
sometimes decisive — weight on the goal of preventing restrictions on firms’
autonomy. Chile’s recent enforcement record contains examples of a more
efficiency-oriented approach, which focuses on the impact of a restraint on
the market rather than its effect on one or more firms. Nonetheless, the
Constitutional and statutory emphasis on freedom suggests that Chilean
competition cases may continue to give special weight to this value, perhaps
even when doing so might seem counterproductive to advocates of a strict
efficiency-based approach.’®
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In addition to competition-related goals, some countries either assign
other “public interest” goals to competition law or permit competition law’s
economic efficiency and consumer welfare goals to be over-ridden in order
to protect a policy objective unrelated to competition. These public interest
goals, many of which are elements of “industrial policy,” include promotion
of employment, regional development, national champions (sometimes
couched in terms of promoting an export-led economy or external
competitiveness), national ownership, economic stability, anti-inflation
policies, social progress or welfare (measure by some standard other than
consumer welfare), poverty alleviation, the spread of ownership (or wealth)
to historically disadvantaged persons, and national security. Including them
in competition laws or permitting them to override decisions in competition
cases reduces predictability and certainty, though, and their ambiguity
facilitates invoking them to favour politically strong special interests,
despite their “public interest” description. Moreover, mechanisms other than
competition policy are generally more efficient and effective in achieving
these goals.

Chile’s competition law contains one unusual provision implying a non-
efficiency goal. In 1979, the law’s list of acts that tend to restrain free
competition was amended to recognise the freedom of workers to unionise
and to “bargain within each company.” Thus, it became a competition law
violation to interfere with unionisation or intra-firm collective bargaining.
Because unionisation and collective bargaining restrict competition among
labourers and could be considered cartels that lacked an efficiency
justification, but they are valued for their role in promoting social goals,
most competition laws specifically exempt them. The provision may have
been intended to distinguish bargaining within a company from industry-
wide bargaining. By implication, interfering with industry-wide bargaining
might not violate the competition law.

Chile’s competition institutions have sometimes given decisive weight
to non-efficiency goals that are not mentioned in the law. For example, the
military government’s unilateral tariff reductions in 1974 and the economic
crisis of 1982 both created widespread concern about unemployment, and at
least in merger cases the competition institutions reportedly considered the
prevention of unemployment, local hardship, bankruptcy, and “the public
interest” to be factors that might justify an anticompetitive merger.
Sometimes, this was done by the Prosecutor’s Office or the Commissions,
apparently with little or no explanation of how these different interests were
being balanced. On other occasions, the law’s special exclusion process was
used, with an executive decree and Antitrust Commission report finding that
an otherwise illegal merger was necessary for the stability or development
of domestic investments.
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The competition institutions have clearly moved away from these non-
efficiency, non-competition goals. Indeed, some statements seem to imply
that economic efficiency is not merely the principal priority, but the only
real goal of the law. Thus, innovation and consumer welfare are regarded
not as goals in themselves but as the expected result of efficiency, while
unfair competition is a priority only if it affects the market as a whole, and
market structure matters only if it relates to conduct that harms the market as
a whole. Protecting small business is said not to be a priority. Under this
description, this is as “pure” an efficiency-based system as exists anywhere
today.

On the other hand, one cannot help but suspect that non-efficiency goals
have continued to play a role. They may help explain why Chile has brought
relatively few challenges to potentially anticompetitive mergers. They may
also help explain the result in some of the cases. For example, in 1994 the
Antitrust Commission considered an appeal by Chile’s two largest airlines
of a Preventative Commission decision that their merger would be
anticompetitive. The combined firm would have close to 85 per cent of all
domestic passenger traffic. The airlines did not offer a conventional failing
firm defence, with claims or evidence of imminent bankruptcy or even of
unprofitability. Rather, they claimed that their long run sustainability was in
danger because they could not achieve scale economies, apparently without
offering evidence concerning these economies. The Antitrust Commission’s
decision said that the merger would produce efficiencies, but did not explore
the issue or consider whether efficiencies would offset deadweight loss.
Instead, the Commission apparently permitted the merger on the ground that
the market was contestable and that potential entry would be sufficient to
prevent the merged firm from exercising market power. But the
Commission ordered the firm to set up a “self-regulatory” pricing system
that tied its tariffs on noncompetitive routes to those on competitive ones,
suggesting that the Commission was not confident that potential competition
would keep pricing competitive. That ambivalence implies that industrial
policy may explain this result better than competition policy. Interestingly,
three years later, the Antitrust Commission fined the merged firm and one
other for engaging in predatory pricing to drive out a small airline by
offering large discounts on the one route on which the small airline was
competing with them.

The competition institutions’ handling of recent mergers in the banking
sector also led some to question the institutions’ view of the law’s goals. A
merger of two large Spanish banks that also operate in Chile gave the
merged firm 27 per cent of the national market. The Prosecutor’s Office
challenged the merger as anticompetitive. The action led to a dispute over
whether Chile’s bank supervision laws created an implied exclusion from
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the competition law. The Antitrust Commission found that it had jurisdiction
to consider the merger, but also found that the merger was not
anticompetitive. This outcome may have been influenced by the enactment
of legislation permitting easier entry for by banks. Shortly thereafter, two
large Chilean banks merged, creating a bank with 20 per cent of a national
market in which the top five firms have a 70 per cent share. The competition
authorities’ failure to challenge this merger led to some to suggest that the
Prosecutor’s Office was applying a looser standard to the mergers of
domestic banks.

A provision in a law to protect free speech is perceived as a statement
that competition law has a special role in preventing undue media
concentration. The Preventative Commissions are required to be consulted
on all mergers or acquisitions involving the transfer of television and radio
stations, and they must decide within 30 days whether the transfer would be
anticompetitive. Special rules or standards are commonly found in many
countries, in part because there is no consensus on how (or whether)
competition law can provide a principled way to address these issues.

Another non-efficiency goal, fairness, may underlie the recent “general
instructions” on price discrimination in the marketing and distribution of
pharmaceuticals by laboratories, central distribution warehouses, importers,
and drug stores. The government lowered entry barriers and eliminated price
caps and maximum mark-ups, which led to a period of vigorous price
competition characterised in part by secret discounts. After bringing several
specific price discrimination cases, the competition institutions issued a
“general instruction” requiring all market participants to make, and adhere
to, public and non-discriminatory price lists. The instruction placed a
restriction on firms’ freedom to offer secret discounts, and did so in a
competitive market in which (presumably) none of the firms had market
power. Therefore, in this situation, it appears that fairness concerns (a
dislike for secret discounts) prevailed over both economic freedom and
economic efficiency. (The Prosecutor’s Office is currently seeking fines
against a number of firms that failed even to create and maintain published
price lists. Such follow-up on compliance with Commission orders is very
valuable as a means of establishing credibility as a strong enforcement
institution).

The evolution of Chile’s position toward an emphasis on efficiency has
not been clearly and consistently explained. Some business representatives
and academics say that they are uncertain concerning the proper means of
assessing dominance and the legal standards applicable to some kinds of
conduct, and there appear to be grounds for their position. Competition
officials note that Chile is a civil law country, but it should be possible to
reduce uncertainty in such a setting. Competition law enforcement in Chile
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has reached the point at which clarification of the applicable legal standards
seems very important to the country’s productivity. The Prosecutor’s Office
should consider preparing and issuing nonbinding enforcement guidelines
that explain the Office’s views on the law’s goals and applicable legal
standards. The new Tribunal should clarify applicable legal standards by
writing decisions that articulate the elements of a violation (and the
probative value of particular forms of evidence) in terms that relate to the
law’s goals. Enforcement guidelines — or policy statements, articles,
speeches, etc. — could serve an important competition advocacy function, as
well as increasing transparency, if they sought to explain the law’s primary
policy goals, how competition enforcement promotes those goals, the key
components of the analytical framework used by the Prosecutor’s Office for
deciding whether firms’ conduct or mergers are illegal, how efficiency
considerations are weighed, and how the legal standards relate to achieving
the law’s goals.
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3. The content of the competition law

3.1 The competition institutions

The 1973 law created a tripartite institutional framework — an
enforcement agency (the Prosecutor’s Office), a special tribunal (the
Antitrust Commission), and a number of largely advisory Preventative
Commissions. Proposed amendments would replace the Antitrust and
Preventative Commissions with an independent Antitrust Tribunal.

The National Economic Prosecutor heads the agency that investigates
and brings enforcement cases. The Prosecutor, who must be a lawyer, is
appointed by the President of Chile and may be removed by him at any time.
For budget purposes, the Prosecutor’s Office (“Office”) is part of the
Ministry of the Economy, but the Prosecutor independent of the Ministry.
By law, he is subject to the supervision of the President through the Ministry
of Economy, and is directed by law to “discharge its duties independently,”
to “defend the interests entrusted to him . . . based on his own discretion,”
and to represent “the general economic interests of the community.” There is
also a tradition of independence by the Prosecutors. Despite the current
move to replace the Commissions with an independent Tribunal, there has
been no call for greater independence for the Prosecutor’s Office.

The Office has not been powerful, although most of the Prosecutors
have been highly respected and influential individuals. Until 1999, when the
Office was able to nearly double its size (to about 60 people) and pay higher
salaries, the Office was generally seen as a “second-tier” agency and had
insufficient resources because its mission was not considered sufficiently
important. There is wide agreement that the Office did not at first take
advantage of its new resources to become as strong as it could be, but that
recent management changes and reorganisation may now make that
possible. The current Prosecutor, appointed in August of 2001, is a well-
respected career civil servant, a lawyer and sometime law professor who
was Head Counsel in Chile’s Securities and Exchange agency, served as a
member of the Antitrust Commission in 1994 — 1996, and worked briefly for
the old Antitrust Commission in 1972.

The Prosecutor has reorganised the Office, which now has three main
enforcement departments. A new Legal Department is mainly responsible
for conducting investigations. There is also an Economics Department with
seven economists who mainly work with lawyers on the investigations. A
new Regulated Markets and Technical Analysis Department is composed
mostly of “industrial engineers” — economists with special training in
regulated industries — who work on regulatory issues generally, but also
perform some day-to-day case work. Reflecting the Office’s increased
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interest in competition advocacy and in participating in international co-
operation, a new Department of Studies and International Affairs has been
created. Another Department serves as the Secretariat to the Commissions.
One person in each region serves part-time as Region Economic Prosecutor,
a position that would be abolished by the proposed amendments. A Deputy
Prosecutor assists the Prosecutor in overseeing the operations of these
Divisions and individuals.

The Preventative Commissions (Comisiones Preventivas) are the most
unusual element in Chile’s institutional structure. Often described as
consultative organs, these Commissions were charged with answering
questions and determining how individuals, firms, and government entities
had to deal with activities that restrict competition. They also can direct the
Prosecutor’s Office to conduct investigations and may issue orders to halt
any conduct they find illegal. In addition, at the request of the Prosecutor’s
Office, they can (a) issue interim orders that for 15 — 30 days suspend
anticompetitive agreements or set maximum prices, and (b) request any
governmental entity to exercise its regulatory powers to prevent harm from
conduct that is under investigation. The Central Preventative Commission,
which has jurisdiction over Santiago and matters involving more than one
region, consists of a representative of the Ministry of the Economy (who
serves as chair), a representative of the Ministry of the Treasury, two
university professors (a lawyer and an economist) appointed by the
“Rector’s Council of Chilean Universities,” and a representative of the
Neighbourhood Associations. It meets one half-day per week. There are 11
Regional Preventative Commissions, some of which have not taken any
decisions in recent years. All commission members serve without pay.

The Antitrust Commission (or “Resolving Commission™: “Comision
Resultiva”) is the highest body in the Chilean competition system. Its nature
is that of a special court. It is not an organic part of the judiciary, but is
chaired by a judge from the Supreme Court and is subject to the Court’s
supervision. Its other members are Chiefs of Service from the Economy and
Treasury Ministries, a law school dean, and a dean of an economics
department. The Commission’s main function is to decide cases brought by
either the Prosecutor’s Office or private complainants. (When a case is
initiated by a private complaint, the Prosecutor’s Office may choose whether
to participate as a party, though the Commission can ask the Office for a
report.) In addition, the Commission may (but rarely does) open an
investigation on its own initiative, and it may in appropriate cases call upon
police assistance in “lock-forcing” and executing search warrants. It also
decides appeals concerning the Prosecutor’s information requests and the
Preventative Commissions’ decisions. It has the broadest remedial powers;
its remedies may involve fines, cease and desist orders, dissolving or
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restructuring businesses, and disqualifying individuals from holding office
in professional and trade associations. Commission members meet one half-
day per week. The members of this Commission too serve without pay.

The Commission also has other, less judicial powers. Sometimes an
investigation by the Prosecutor’s Office does not lead to a legal challenge,
but rather to a report that discusses competitive conditions in a market and
urges the Commission to propose the modification or abolition of laws or
regulations that are creating competition problems. Also, in addition to
issuing binding orders to entities found to have violated the law, the
Commission may issue “general instructions” — binding rules that direct all
members of an industry to act in particular ways in order to avoid restraining
free competition. The previously mentioned general instruction against price
discrimination in the pharmaceuticals industry is one example. In another
recent situation, acting on a request by the Central Bank, the Commission
“instructed” department stores and other suppliers of retail credit to adhere
to the same interest rate disclosure rules that the Superintendency of Banks
imposes on financial institutions within its jurisdiction. The rationale for the
instruction appears to be the prevention of unfair competition by providers
of credit that are not covered by the Superintendency’s rules.

In addition, the Antitrust Commission currently plays a role in
determining when the normal competition rules do not apply, though this
system is proposed to be abolished by the new law. A “well-founded
positive report” by the Antitrust Commission is required before the state
may confer a monopoly on a private party or authorise conduct prohibited
by the competition law. Similarly, the laws regulating the telecom and
electricity sectors provide that the regulator may set tariffs only when the
Antitrust Commission finds a lack of competitive conditions. The exercise
of these powers is described in more detail below.

As a result of orders it has issued in cases involving government
procurement and licensing, the Commission has jurisdiction to
oversee aspects of those processes. In 2001, the Commission had five cases
in which it reviewed whether requests for bids meet the standards laid down
in an earlier Commission decision.

Resources

The Prosecutor’s Office’s budget is funded almost entirely by the
allocation it receives each year in Chile’s Budget Law. For budget purposes,
the Office is part of the Ministry of Economy, but it has a separate budget
line. Until 1999, the Office was never authorised to have more than about 35
posts. In 1999, legislation intended to improve competition enforcement
increased the number of posts to 60 and authorised higher salaries, while
also liberalising civil service rules so that the Office could hire qualified
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employees. The Office’s resource levels in the last five years are set forth in
Annex A, Table A-1.

There is no budget for the Antitrust Commission or the Preventative
Commissions. The Commissioners are not paid for their work. A separate
Department in the Prosecutor’s Office serves as the Secretariat for the
Commissions. Under the proposed amendments, the Tribunal would become
a separate, independent body with its own budget and staff.

Procedures

The Prosecutor’s Office must investigate all legally valid complaints
and may open investigations ex officio. The latter used to make a substantial
share of the Office’s workload, but the percentage of such investigations has
fallen significantly in the last few years. The decline in ex officio
investigations could be problematic if it develops that the Office does not
aggressively look for indications of possible illegal conduct. Upon notice to
the chair of the Antitrust Commission, the Prosecutor may declare
investigations confidential and may obtain police assistance. The Prosecutor
must ordinarily provide notice to the target of an investigation, but the
Antitrust Commission may waive this requirement when notice would
jeopardise the investigation. The Prosecutor has the power to compel the
production of documents and the co-operation of public agencies, state-
owned entities, private firms, and individuals. Public officials must keep
confidential all information they obtain by reason of their duties, except that
such information may be used in enforcement activities and in proceedings
before the Commissions or courts. Interference with an investigation by the
Prosecutor’s Office is punishable by imprisonment for up to 15 days.

The results of investigations by the Prosecutor’s Office are usually set
forth in a “report” — essentially an administrative decision — that is delivered
to a Preventative Commission or the Antitrust Commission. If the Office
decides that an official proceeding should be begun, the report is
accompanied by a “requerimiento” — a formal charge seeking a fine or other
remedy. The report is a matter of public record.

Preventative Commission and Antitrust Commission procedures are
governed by the competition law and other laws, with Antitrust Commission
procedures being more detailed and formal. A complaint by the Prosecutor’s
Office or a private party to the Antitrust Commission must be answered
within 15 days. Thereafter, although the procedure is primarily a written
one, there is generally a 10-day “discovery” period; during the first two days
of this period, interested parties may designate up to four people to testify
under oath on specified “points of proof,” and other forms of evidence may
be submitted throughout the period. A single Commissioner hears the
testimony. Even with a limited number of witnesses, this initial taking of
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testimony may take weeks, because it seldom takes place more than one
half-day per week. The testimony is transcribed and becomes part of the
record of the case, together with the parties’ documentary submissions and
any evidence the Commission obtains on its own. Eventually, the
Commission calls for a “hearing,” which consists of oral argument by
counsel for the parties. In theory, the Commission then issues a decision
within 45 days, but this limit is often extended; in two ongoing cases, the
time period has been extended for very long times.

Proceedings can take a long time, because of the part-time nature of the
process and because there can be long periods between the designation of
witnesses and the taking of testimony, between the taking of testimony and
the “hearing,” and between the hearing and the final decision. Casework
sometimes continues during these periods, but in private cases long periods
may go by in which little or nothing is happening. Even cases brought by the
Prosecutor’s Office are sometimes subject to long delays. It is possible,
though, for cases to proceed more rapidly. In July 2002, a mall complained
that another mall’s restrictions on its tenants’ activities were illegal. In
December, the Prosecutor’s Office decided that the restrictions were illegal
and presented the case to the Antitrust Commission. There was no discovery
period, oral argument was held in January 2003, a decision was issued in
mid-March, and the decisions was affirmed by the Supreme Court before the
end of the year.

Individuals may make complaints to the Prosecutor’s Office without
being represented by counsel. As a legal matter, complaints to the
Preventative Commissions may be made by individuals, but by tradition
they are made by counsel. By laws, all complaints to the Antitrust
Commission must be made by counsel. Overlaps in the authority of the
different competition institutions to open investigations, together with a
complex set of rules about taking appeals from negative decisions by the
different institutions, have created a situation in which experienced
practitioners engage in “forum shopping” to gain advantages.

Parties other than the Prosecutor may appeal Antitrust Commission
orders to the Supreme Court only if they require the dissolution or
restructuring of a firm, the disqualification of an individual to hold certain
positions, or the payment of a fine. The Prosecutor may appeal such orders
and also any decision finding that a defendant did not violate the law.

The decisions of the Commissions are public. A private firm has
published the Antitrust Commission’s decisions up to 2000. In a major new
initiative, the Prosecutor’s Office has prepared a database containing
summaries of 334 Antitrust Commission rulings and 344 Preventative
Commission rulings, and is publishing the databases on its website.
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Additional summaries are being added, and will call attention to key points
in addition to being summaries. There are plans to publish by year’s end the
full text of the nearly 2,000 rulings that have been handed down since the
law was adopted.

The Prosecutor has recently decided that the Office’s “reports” on
investigations should also be included on the website, and 17 are ready to be
posted. This is an important development, because the reports are public
records that can be obtained on request but have never before been
published. The reports apparently contain relatively detailed interpretations
of the law and applications of it to the facts at issue, and their earlier
publication would undoubtedly have meant less uncertainty about applicable
legal standards. However, given the current level of uncertainty, the time it
will take to publish all reports and rulings, and the fact that even the
collected reports and rulings is not likely to provide an overall analytic
framework for interpreting the law or an up-to-date interpretation of some of
its provisions, one of the most important recommendations of this report is
the issuance of enforcement guidelines or policy statements.

Remedies

The Prosecutor’s Office may seek criminal sanctions for violations of
the competition law, but in practice this does not occur.

The maximum fine is approximately US$ 230,000, but fines are rare and
seldom approach this maximum. In fact, as discussed further below, during
almost 30 years of competition enforcement, fines have been imposed in
only 73 cases (including 9 horizontal, 4 vertical, 43 monopolisation) and
have totalled less than US$ 1,000,000. The average fine has been about US$
13,500. The Antitrust Commission’s highest fines on average (about
$55,000) were in eight unfair competition cases, and the Supreme Court has
on average reduced the Commission’s fines by almost 50 percent. The
proposed amendments to the law would increase substantially the applicable
civil fines — to US$ 15,300,000 — and eliminate the criminal sanction. The
amendments also provide for fining directors, administrators, and all who
have acted in furtherance of the illegal conduct, and will make directors,
administrators, and those who have benefited from the conduct, secondarily
liable for the fines imposed on their firm.

The competition law does not provide any “consent” or other formalised
procedure to dispose of a matter with a binding negotiated order and/or fine.
This may essentially force firms to engage in a full defence of their conduct
even when they and the Prosecutor’s Office could settle the matter in a
much less costly manner. The proposed amendments include a
“conciliation” procedure, which will apparently permit the Prosecutor’s
Office and a party to agree to a negotiated order, subject to its acceptance by
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the Tribunal. This is a significant step, although the amendment apparently
would not authorise the Prosecutor’s Office and a party to send the Tribunal
an agreed proposal to terminate a matter on the basis of a negotiated order
and fine.

In general, anyone harmed by the illegal action of another has the right
to sue in court for damages caused by that action. In competition matters, no
damages can be awarded unless a Commission has found that the defendant
violated the law, because a civil court would not be competent to make that
decision of illegality. There may be another avenue for private suit under the
1980 Constitution. Anyone who is denied a constitutional right has a remedy
— “recourse to protection” — in the Court of Appeals. This might be a means
for obtaining a court order against anticompetitive conduct. Competition
officials do not follow private litigation under these general principles of
Chilean law, and they do not know how frequently they have been used in
the competition area.

Proposed new enforcement structure

The main purpose of the pro-growth agenda’s proposed competition law
amendments is to create an independent Competition Tribunal to replace all
of the Commissions. The relevant amendments, which are currently being
discussed in the legislature, would subject candidates for membership to a
public examination of their qualifications, require a minimum of two days of
work per week on the Tribunal, provide funding for up to three days of work
per week, provide a clear separation of functions between the Tribunal and
the Prosecutor’s Office, and provide complete independence from the
government.

3.2 The law’s substantive framework

Article 1 of the law contains a very broad prohibition of acts or
agreements “attempting to restrain free competition in business activities.”
This ban is a criminal provision, but the law’s civil aspects predominate. As
amplified somewhat by Article 2’s illustrative list of conduct deemed to tend
to restrain free competition and Article 6’s passing reference to “any abuse
incurred by whosoever monopolises a business activity,” Article 1’s ban is
the basis for all enforcement actions, whether they involve horizontal
agreements, vertical agreements, monopolisation (abuse of dominance),
mergers, or unfair competition. Both the generality and the criminal nature
of the initial ban are consistent with the view that the law was based on the
United States’ Sherman Antitrust Act. Chile is primarily a civil law
jurisdiction, though, and thus neither its law nor its practice looks to United
States cases as a guide.
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Article 2 is an illustrative list of anticompetitive arrangements. It sets
out five specific categories of “actions or agreements” covered by Article 1.
A sixth section clarifies that the list is illustrative, not exhaustive, by
referring to any other action for the purpose of eliminating, restraining, or
hampering competition. The first, third, and fourth categories are standard;
but the second and fifth are unusual. The categories include actions or
agreements that relate to the following:

o The distribution of quotas and reduction or suspensions of production.
This apparently applies to horizontal agreements, and the covered
agreements would constitute hard core cartels.

e Transportation. It is unclear why the transportation sector is mentioned
specifically. At least in recent years, this provision has not had any
impact on how transportation cases are handled.

e Trade or distribution, such as imposing quotas, allocating territories, or
exclusive distribution. This covers a variety of non-price vertical
restraints. Some believe that it also covers horizontal market allocation,
though this would appear covered by the first category.

e Determining prices of goods or services. This applies both to horizontal
price fixing agreements and to resale price maintenance.

o The freedom to work, unionise, and bargain. This unusual provision is
discussed above in connection with the goals of Chile’s law.

There is some continuing uncertainty about the legal effect of Article 2.
In the early years, the Prosecutor’s Office and the Commissions apparently
took the position that Article 2 was not merely illustrative of conduct that
tends to restrain free competition, but a declaration that the listed forms of
conduct are always (or per se) illegal. That approach justified the
condemnation of non-price vertical restraints without consideration of
efficiencies or market power. The competition institutions no longer take
that approach to vertical restraints, and this has been interpreted by some as
a recognition that Article 2 (a) is merely illustrative of conduct that can
violate Article 1, and therefore (b) does not establish or authorise the
application of a different legal standard.® This argument implies that Article
2 does not authorise per se treatment of any competition law violations,
including hard core cartels, resale price maintenance, and unfair
competition. On the other hand, competition officials generally take the
position that hard core cartels are illegal per se, basing this position on either
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Article 2 or on a flexible interpretation of Article 1. The argument based on
Article 1 seems significantly more persuasive.9

The amendments proposed as part of the pro-growth agenda will revise
the list in Article 2 to drop the two unusual items and to set forth more
precise descriptions of the covered conduct. The agenda mentions: (a)
explicit or implicit agreements or collusive practices whose object is to fix
resale or buying prices, limit production, or allocate zones or quotas; (b) the
abuse of a dominant position by an enterprise or group of enterprises with a
common owner by fixing buying or selling prices, tying arrangements,
allocation of markets or quotas, or other similar conduct; and (c) predatory
practices to gain or increase a dominant position. The amendment appears to
drop nonprice vertical restraints from the list. If Article 2 is the law’s
authorisation for use of the per se rule, dropping nonprice vertical restraints
codifies the current practice of using rule-of-reason analysis to assess such
agreements. However, the new language does not answer the important and
long-running question whether Article 2 justifies subjecting the listed forms
of conduct to the per se rule.

3.3 The law’s coverage

Article 1’s ban applies to all individuals, to all enterprises (regardless of
state ownership), and in some circumstances to government ministries or
other agencies. An unusual feature of Chile’s law, which it shares with
Russia and some other transition countries, is that it applies to some extent
to decisions by government ministries or agencies even when they are acting
in a regulatory capacity, and not just when they are acting in a proprietary
capacity. It has been applied to discriminatory government action that
creates an “unlevel playing field.” The law is not interpreted as covering
governmental “output restrictions” in the form of non-discriminatory quality
standards or other limitations on who may enter a market. On the national
level, the law has been applied to the Ministry of Transportation, the
Telecommunication Undersecretary’s Office, the Electricity and Fuels
Superintendency, the General Waters Directorate, and the State Procurement
Directorate. It also applies to municipalities.

Virtually all competition laws have an express or implied exclusion for
conduct that is required by law, including private action that is authorised by
government regulations or official decisions. In general, the basis for this
exclusion is a concern that applying competition law could or would
interfere too much with other government regulation. Chile’s position
concerning regulated conduct is unclear. With respect to competition actions
against government entities acting in their regulatory capacity, Chile has
apparently attempted to avoid interfering with legitimate government
regulation by limiting the law’s coverage to discriminatory regulations or
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conduct. Deciding what is discriminatory can be difficult, however, and
there is some potential for interference with legitimate regulation. On the
other hand, excluding executive action from the law’s coverage would
prevent use of a tool that Chile, Russia, and some other countries have found
very useful. Deciding when private conduct is “sufficiently” regulated
pursuant to some other policy to warrant an exclusion is itself a significant
policy problem.

Industry-wide exclusions

There are no express exclusions in the competition law. As in other
countries, statutory monopolies do exist and there are instances when laws
(such as those governing intellectual property) grant exclusive rights. Since
possession of a monopoly is not a violation, these laws do not actually create
exclusions, as long as abuse of the monopoly or exclusive right is subject to
the law. In Chile, this is generally, and perhaps universally, the case. For
example, Chile accords the usual kinds of intellectual property rights, and
also provides that anticompetitive use of those rights can be penalised under
the competition law. Chile’s Constitution provides that the state is the sole
owner of all mines, regardless of who owns the surface land; this includes
ownership of the right to explore for and exploit liquid and gaseous
hydrocarbons. It appears, however, that the competition law would apply if
the state acted to abuse its monopoly. There is no express exclusion for
labour, but the Constitution and other laws guarantee the right to create
unions and to engage in intra-firm collective bargaining. Under common
principles of statutory construction, there is an implied exclusion for the
agreements that are inherent in those processes. The Antitrust Commission
once declined to rule on a minimum fee schedule for engineers on the
ground that labour is not subject to the law. That interpretation has not been
tested recently, since other laws authorise such fee schedules if they are
strictly voluntary, but competition officials believe that the Commission
would today find the law applicable in such a case. There is nothing to
suggest that labour organisations are excluded from coverage. There is no
express exclusion for agriculture, and since there have apparently been no
cases challenging, for example, farmers’ co-operatives, there are apparently
no decisions that explore the extent to which the extensive government
regulation of farmers creates an implied exclusion. In a recent bank merger
case it was argued that the bank supervision law exempted such mergers
from the competition law, but the applicability of the competition law was
confirmed.

Other Exclusions

Article 4 provides that private parties may not be provided a monopoly
to carry out business activities. This provision is interpreted as stating the
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general rule that except through legislation, the state may not grant a
monopoly to private parties or authorise them to engage in conduct banned
by Article 1; such grants or authorisations may ordinarily be given only to
“governmental, semi-governmental, public, autonomous, or municipal
organisations.” If national interests are at stake, the President of Chile may
permit a private party to be given a monopoly or authorised to engage in
conduct covered by Article 1, but to do so he must issue a well-founded
executive decree, based upon a well-founded positive report by the Antitrust
Commission. Since the President must obtain a positive report from the
Commission, this process seems less a public interest override than a
reflection of Chile’s unusual ban on grants of monopoly rights. In the 1970s
and 1980s, this process was used on several occasions, primarily to
authorise mergers that were considered necessary for one or both of the
parties to survive, but the process has not been used in recent years and it
seems likely to be eliminated by the proposed amendments.
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4. Substantive competition law violations

Chile’s very broad ban on acts or agreements that attempt to restrain free
competition provides a sufficient basis for a full range of competition
enforcement. A significant number of basic substantive issues appear to be
unresolved, though, because principles have evolved yet explanations of the
law’s requirements have been infrequent. In the early years, agreements
within the categories of Article 2 were essentially illegal per se. Increasing
use of economic principles has meant moving away from rules that were
clear, although arbitrary and sometimes perverse. Rulings of the
Preventative Commissions have sometimes explained their reasoning in a
manner that could provide predictability and certainty, but those rulings are
not definitive. The Supreme Court decisions are definitive but cannot be
expected to develop basic competition law jurisprudence. The Antitrust
Commission, which would be expected to develop and explain competition
law jurisprudence in a definitive manner, has been hampered by its lack of
resources.

Among the issues that have apparently not been systematically or
definitively addressed are the following:

e Does Chile continue to have per se rules? If so, what conduct is illegal
per se? Some academics and government officials say that the law
requires use of the rule of reason in all cases, and some competition
officials have claimed that they are required to prove excess prices or
profits, as well as entry barriers, even in price fixing cases. Other
competition officials view cartels as illegal per se but are less certain
about the status of resale price maintenance and unfair competition.

e If hard core cartels are not now considered illegal per se, should they
be? Would law enforcement be better able to contribute to Chile’s
economic efficiency and growth if it used a per se approach, under
which certain agreements are irrebuttably presumed to harm competition
and to be unjustified?

e If the rule of reason is used, what must be proved to establish a
violation? Agreements that are not illegal per se can sometimes be
condemned without the extensive market definition and market power
analysis that would be involved in, for example, an abuse of dominance
case.

e [sresale price maintenance illegal per se? A recent case seems to say no,
but some officials say that this may not be the case.
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e Should the competition law ban unfair competition that has no effects on
the market as a whole? Some value the ability to condemn forms of
unfair competition that have no other remedy. The principle that unfair
competition violates the law even without market-wide impact may be
well enough established that new legislation would be required to take a
different approach.

e How are product and geographic markets defined? What is the test, and
what evidence is required? There is apparently no general definition of
“product market” or “geographic market,” and no general procedure for
defining markets in particular cases.

e Are dominant position and market power the same thing? If there is a
difference, what difference does it make in an actual case? What is the
test for whether a firm has a dominant position or market power? What
kind of evidence is useful, relevant, or required? Is dominance or market
power presumed if a firm has a market share above a certain level? Must
there also be some showing of barriers or impediments to entry? At what
market share does the presumption arise? How can this presumption be
rebutted? Could any market share or concentration safe harbours be
identified, as in the guidelines of various OECD jurisdictions?

e In merger cases, are there presumptions based on market share? What is
the significance of entry barriers? Chilean officials have said that they
apply both a “dominance” test and a “substantially lessen competition”
test in merger cases. What does this mean, in terms of what must be
shown to make a prima facie case? What must be shown in order to
establish an efficiency defence? Rules or principles governing these
questions are important for substantive merger analysis, whether or not
Chile continues not to have a premerger notification system.

The most interesting and unusual aspect of Chilean competition law
enforcement is how much of it has involved infrastructure industry
monopolies. It has been suggested that many South American countries
erred in beginning with a North American model, because that model is not
necessarily well suited for addressing fundamental problems that follow a
history of state intervention in economic activity.'® By concentrating first on
infrastructure monopoly, Chile appears to be an exception.

The following discussion of how the competition law is applied to
particular restraints contains some mention of the number of different kinds
of cases considered by the Antitrust and Central Preventative Commissions
during the period 1974 — 1993 and in 2001. Such information reflects
statistical analysis that is set forth in Annex B to this report.
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4.1 Horizontal agreements

During the 1974 — 1993 period, the Antitrust Commission apparently
ruled on 45 horizontal agreements, finding 29 lawful and 16 unlawful. The
Central Preventative Commission handled only six such cases and found
five violations. Available data do not show how many of these cases
involved agreements among competitors that were integrating their
operations (i.e., potentially efficient joint ventures), how many involved
price fixing or other agreements that would be “hard core cartels” under the
OECD’s 1998 Recommendation,'’ and how many involved other kinds of
“suspect” agreements among independent competitors (e.g., agreements to
observe uniform hours of operation or otherwise refrain from particular
ways of competing, horizontal agreements to refuse to buy or sell except on
collectively defined terms). In 2001, it appears that the Antitrust
Commission made an interim ruling on one horizontal case, while the
Central Preventative Commission had no such cases.

It is not surprising that there have been few challenges to true hard core
cartels, which are hard to investigate and harder to prove. Moreover, Chilean
officials and academics agree with the view expressed at the February 2003
meeting of the OECD Global Forum on Competition that in a small
economy, the small business elite may be able to restrict output and increase
price through tacit collusion (i.e., without reaching an explicit oral or written
agreement). It was also suggested that if businesses had reached an explicit
agreement, the small and closely knit business community would make it
nearly impossible to find an executive willing to provide evidence against
his co-conspirators, because doing so would mean never again being able to
hold an executive position in Chile. The Prosecutor’s Office was able to use
testimo